BEFORE THE
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:
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C-20030402







:

PECO Energy Company



:

INITIAL DECISION
Before

Ky Van Nguyen
Administrative Law Judge

HISTORY OF THE PROCEEDINGS


On June 6, 2003, Olivia Smith (the Complainant) filed a complaint with the Pennsylvania Public Utility Commission (the Commission) against PECO Energy Company (the Respondent).  In the complaint, the Complainant essentially alleged her inability to pay and asked for an affordable schedule of payments.  


On July 3, 2003, the Respondent filed an answer to the complaint, averring, among other things, that the Complainant owed the Respondent $3,274.83 as of the date of the answer, and that she did not pay monthly the budget bill of $104 and $15 on the arrearage as required by a determination of the Bureau of Consumer Services (BCS).  It also stated that the Complainant was enrolled in the Respondent’s CAP Rate Program, and received a 50% discount on the first 500 kilowatts
 of electric service and that $1,013.38 was set aside for possible future forgiveness.


On October 15, 2003, a telephonic hearing on the complaint was held.  The Complainant proceeded unrepresented.  The Respondent was represented by Priya Sankar, Esquire.

FINDINGS OF FACT


1.
The Complainant is a residential customer of the Respondent’s and takes electric and gas service at 1727 Chelsea Road, Elkins Park, Pennsylvania.


2.
The Complainant (age 70) lives at this address with her three grandchildren (ages 19, 17 and 14).   At present, her grandchildren do not work.


3.
Each month, the Complainant receives Social Security benefits of $893 and a pension of $229.  She works part time and receives $148 a week.  She also receives $140 every two weeks from her grandchildren’s father.   


4.
The Complainant’s monthly expenses are about:  




Mortgage:


$762.85



Food:



$400.00



Water:



$  38.00



Cable television:

No cable



Telephone:


$  36.00



Car:



$300




Credit Cards:


No




Car Insurance:


$  75 ($900 a year)



5.
As of the date of this hearing, the Complainant owed the Respondent $3,565.08.  Between February 7, 2002 and May 20, 2003, the Complainant made six payments:  $168.13 on March 20, $169.84 on May 10, $80.96 on June 21, 2002; $219.77 on  January 24, $195 on April 17 and $193.75 on May 20, 2003.  The Respondent also received the Complainant’s two LIHEAP grants in 2002.


6.
On May 27, 2003, the BCS issued a mediation decision, requiring the Complainant to pay a lump sum of $1,914.23 and to pay monthly the budget bill of $130 and $15 on the arrearage, beginning in July 2003.  The Complainant also did not comply with two previous BCS mediation decisions of December 13, 2002 and December 7, 1999.


7.
The Complainant’s average bill is $125.


8.
The Complainant’s budget bill is $139.


9.
The Complainant is on the Respondent’s CAP rate program, receiving 50% discount on the first 500 kilowatt hours of electric service and 40% reduction on gas usage.  
DISCUSSION


Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  Stated differently, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).


Under these principles the Complainant has the burden of proving by a preponderance of the evidence that she is unable to pay the amounts contained in the BCS determination.


In Claypool v. T.W. Philips, Docket No. Z-00248730 (Pa. PUC December 22, 1995), the Commission articulated a policy that a complainant who is appealing a mediation decision of the Bureau of Consumer Services (BCS) is responsible for all missed payments between the time of the BCS mediation decision and the time of the hearing on the complaint.  See also Gay v. Duquesne Light Company, Docket No. Z-00302293 (Pa. PUC September 10, 1996).  The policy aims at ending the practice of stopping all payments, even on an undisputed amount, during the pendency of a dispute.  According to the Commission’s rulings in Stammel v. PG Energy, Docket No. C-20027994 (Pa. PUC May 21, 2003), for a payment-troubled customer to avoid termination of service, that customer must pay any lump sum payment ordered by the BCS and missed monthly payments of actual or budget bills (or the Claypool catch-up payments).  Any payments made by the customer during appeal will then be subtracted from the amount of missed monthly payments.  This amount is not affected by the income level of the customer; only the customer’s missed arrearage payments are.


On May 27, 2003, the Bureau of Consumer Services issued a mediation decision requiring the Complainant to pay monthly the budget amount of $130 and $15 on the arrearage, beginning in July 2003 and to pay a lump sum of $1,914.23 by June 21, 2003.  Between the time the BCS directed her to pay (July 2003) and the time I heard this complaint (October 15, 2003), about 4 months has passed.  For this period, the Complainant would have to pay the Claypool catch-up amount of $521 ($130 x 4), with the total termination avoidance payment being $2,434.23 ($1,914.23 + $520).  I will direct the Respondent to bill the Complainant the correct amount.


The Complainant’s expenses ($1,611.85) are below her income ($1,994).  With this financial situation, she would be able to make payments as required.
CONCLUSIONS OF LAW


The Commission has jurisdiction over the parties and the subject matter of this dispute.
ORDER


THEREFORE,



IT IS ORDERED:



1.
That the complaint of Olivia Smith against PECO Energy Company at Docket No. C-20030402 is dismissed.


2.
That within fifteen (15) days of the entry date of the Final Order, PECO Energy Company shall issue a bill to Olivia Smith, in an amount equal to the sum of all amounts owed for consumption but not paid, as required by the Bureau of Consumer Services decision.  This bill shall be calculated in accordance with the Commission’s Order in Charles Stammel v. PG Energy, a Division of Southern Union Company, Docket Number C-20027994, Opinion and Order adopted May 1, 2003, entered May 21, 2003.


3.
That Olivia Smith shall have thirty (30) days from the date of service to pay the bill submitted under Ordering Paragraph No. 2 above.  


4.
That, thereafter, Olivia Smith shall pay monthly to the Respondent her budget bill of $130 plus $15 on her arrearage. 


5.
That as long as Olivia Smith adheres to the terms of this Order, the Respondent is enjoined from suspending or terminating her service, except for valid safety or emergency reasons.


6.
That if the Complainant fails to adhere to the terms of this Order the Respondent is authorized to terminate the Complainant’s service under the provisions of 52 Pa. Code, Chapter 56.
Date:
  
October 30, 2003


​​​​​___________________________________








Ky Van Nguyen







Administrative Law Judge
� 	At the hearing, the Respondent testified that the Complainant received a 50% discount on the first 500 kilowatt hours.


� 	Section 332(a) of the Public Utility Code provides:





	“(a)  Burden of Proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.
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