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HISTORY OF THE PROCEEDING



On February 26, 2003, Wayne G. Austin, (“Austin” or “Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against Verizon PA, Inc. (“PECO” or “Respondent") alleging the following:  that he was charged for a high volume of Area 2 telephone calls on his bills for September and October 2002; that his calling pattern did not change; that when he questioned the Respondent, he was told that they do not track those kind of calls and they have no details to support the billings; that the PUC staff that “investigated” his informal complaint concluded that he was billed correctly; that the PUC investigation did not include information for the time period in question; and that the Respondent charges customers for calls on a per unit basis without providing detail billing unless the customer is willing to pay a high rate for that service.



The Respondent, through its counsel, filed an answer on March 31, 2003.  The Respondent denied that the Complainant’s September and October 2002 bills showed an extremely high volume of Area 2 calls being placed and that there was no change in the Complainant’s calling pattern.  The Respondent denied that it informed the Complainant that it had no details to support the billing.  The Respondent stated that it informed the Complainant that it does not record each local usage call unless the customer subscribes to Verizon PA’s Optional Detail of Local Usage service.  The Optional Detailing Billing rates are in the Respondent’s tariff, which was approved by the Commission.  The customer is billed two cents for each call that is itemized and pays a $40 non-recurring charge to initiate the service.



A hearing was held in this matter on July 11, 2003, in the Philadelphia State Office Building before Administrative Law Judge Cynthia Williams Fordham.  The Complainant, Wayne G. Austin, testified in support of the complaint and sponsored two exhibits - Complainant’s Exhibit 1-a list of the number of calls that the Complainant made to band 2 between September 2001 and May 2003 with the total minutes and costs for those calls and the Complainant’s October & September 2002 bills; and Complainant’s Exhibit 2-the Complainant’s bills from May 2003 to November 2002 and August 2002 to September 2001.  William E. Lehman, Esquire, represented the Respondent, Verizon PA, Inc.  The Respondent presented one witness, Deborah Cullen, a consultant for the Respondent, who sponsored five exhibits - Verizon PA Exhibit 1-Listing of the Complainant’s local calling area with the exchanges for bands 1-5 listed; Verizon PA Exhibit 2-page 6 of the Complainant’s April 18, 2003 bill; Verizon PA Exhibit 3-Account Statement for the Complainant from May 18, 2001 through May 18, 2003-including the area called, number of calls to bands 2-5 and the cost; Verizon PA Exhibit 4-local general tariff residence exchange service PA P.U.C.-No. 180A Section 1, Original Sheet 17-optional detailed billing rates; and Verizon PA Exhibit 5-Bureau of Consumer Services decision dated February 18, 2003.



The record in this case consists of 52 pages of transcripted testimony and seven exhibits.

FINDINGS OF FACT



1.
The Complainant is Wayne G. Austin, 1220 Wycombe Avenue

Darby, PA 19023.


2.
The Respondent is Verizon PA, Inc.



3.
The Respondent provides telephone service to the Complainant at account number 610 586-8677 (Tr. 8, 15; Complainant’s Ex. 1, 2; Verizon Ex. 2, 3). 



4.
The Complainant has unlimited calling to band one and he pays for calls to bands 2 through 5.  Calls to bands 2 through 5 are local measured calls.  The Complainant is billed based on the time of day that the call was placed and the duration of the call (Tr. 18).



5.
Calls that the Complainant makes to areas beyond band 5 are toll calls (Tr. 18).



6.
There are approximately 1,680 exchanges in Bands 1through 5 (Tr. 18; Verizon Ex. 1).



7.
Calls to bands 2 through 5 are listed in summary fashion.  The Respondent includes the area called, the time of day, duration and amount of the call (Tr. 7, 18, 19; Complainant’s Ex. 1, 2; Verizon Ex. 2-4).



8.
The Respondent’s tariff provides for calls to be itemized if the customer pays forty dollars ($40) to have the service established and two cents for each call printed on the bill.  This service is listed under Optional Detailed Billing Rates (Tr. 9, 10, 24-26; Verizon Ex. 4) 



9.
The Complainant currently pays $6.85 for unlimited calls to band 1.  The cost for unlimited calls to bands 1 to 5 would be $26 a month (Tr. 29; Complaiant’s Ex. 2).


10.
On September 18, 2002, the Respondent issued a bill which indicated that the Complainant made 29 calls to area 2, the duration of the calls was 94 minutes and the total cost of the calls was $4.39.  In addition, the bill indicated that the Complainant made 1 call to area 4, the duration of the call was 8 minutes and the total cost of the call was $.57 (Tr. 25, 26; Complainant’s Ex. 1, pp. 1, 3; Verizon Ex. 3, p. 3).



11.
On October 18, 2002, the Respondent issued a bill which indicated that the Complainant made 47 calls to area 2, the duration of the calls was 129 minutes and the total cost of the calls was $6.69.  In addition, the bill indicated that the Complainant made 1 call to area 3, the duration of the call was 5 minutes and the total cost of the call was $.28 (Tr. 25, 26; Complainant’s Ex. 1, pp. 1, 2; Verizon Ex. 1, 2).



6.
Between September 2001 and May 2003, excluding September and October 2002, the number of calls that the Complainant placed to area 2 ranged between 1 and 16.  The total duration of the calls ranged between 1 minute and 106 minutes.  With the exception of September, October and December 2002, the cost did not exceed $1.71 (Tr. 24-26; Complainant’s Ex. 1, 2; Verizon Ex. 2, 3).



7.
When the Complainant called the Respondent to complain about his September and October 2002 bills, he was told that the Respondent could not itemize the calls made during the contested time period (Tr. 8, 22, 23, 33; Verizon Ex. 1, 2).



8.
To investigate complaints like the Complainant’s, the Respondent conducts a local usage detail study and questions the customer about changes in usage (Tr. 24, 32).



9.
On November 15, 2002, the Respondent conducted a line test on the Complainant’s line.  The Respondent did not find crossed wires or trouble on the line.  In addition, the Respondent determined that nothing in its office caused the erroneous billing (Tr. 28).
DISCUSSION



Pursuant to section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant is complaining about charges that are in the Respondent’s tariff that have been approved by the Commission.  Consequently, the Complainant bears the burden of proving by a preponderance of the evidence that the existing rates and charges are not reasonable.  Section 332 (a), 66 Pa. C. S. § 332(a). Schellhammer v. Pennsylvania Public Utility Commission, 629 A. 2d 189 (Pa. Commonwealth Court 1993).



The record in this proceeding must be reviewed to determine whether the Complainant has satisfied his burden of proof.  If the burden of proof has been satisfied, then it must be determined whether the Respondent has submitted evidence of “co-equal” value or weight to refute the Complainant’s evidence.  If this has occurred, the burden of proof has not been satisfied, unless the Complainant presented additional evidence.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967).



In addition to determining whether the Complainant has satisfied his burden of proof, care must be exercised to insure that the Commission’s decision is supported by substantial evidence. 2 Pa. C.S. §704.  The term “substantial evidence” has been defined by various Pennsylvania courts as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Substantial evidence is more than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa.109, 413 A. 2d 1037 (1980); Murphy v. Dept. of Public Welfare, 85 Pa. Commonwealth Court 23, 480 A.2d 382 (1984).



The Complainant testified that he contacted the Respondent to contest the area 2 calls on his September 2002 and October 2002 bills (Tr. 5, 7, 8).  When he asked the Respondent to provide details about the calls that he was billed for, he was told that they could not go back and determine the numbers that he had called (Tr. 9, 10).  He questioned how he could dispute the bill without knowing the number he allegedly called (Tr. 7, 8).  


The Complainant suggested that the Respondent change its billing method.  He said that they should be able to provide the customer with per unit detailed information if the customer is billed based on each call or there should be a flat rate (Tr. 8, 9).  He objected to the current option of charging the customer $40 to establish the service to provide an itemized bill and a charge of two cents for each call that is itemized (Tr. 9, 10).  



The Respondent’s witness, Deborah Cullen, a consultant for the Respondent, explained that there are approximately 1,680 exchanges in bands 1 through 5 of the Complainant’s calling area (Tr. 10, 13).  The calls that the Complainant makes to bands 2 to 5 are summarized on the bill.  The bill contains the area called, the time of day, the duration of the calls and the total cost of the calls (Tr. 18, 19). If the Respondent listed the number called, the exact time of the call and the amount of each call separately, it would increase the number of pages in the bill and it would increase administrative costs which would result in higher bills (Tr. 27).  In addition, Ms. Cullen stated that the Commission’s regulations, 52 Pa. Code § 64.14, do not require the Respondent to itemize these calls on the bill (Tr. 27, 28). 


Ms. Cullen testified that the Complainant’s complaint was investigated based on the Respondent’s normal procedure (Tr. 32).  A local usage detail study is conducted and the customer is questioned about computer purchases and usage, changes in call patterns and calls to cell phones (Tr. 32).  She explained that the Respondent is unable to provide information about previous months because once the calls are made there is no method for going back to determine where the call originated or terminated (Tr. 23, 33).  However, they can conduct a local usage detail study (Tr. 23).  The Respondent’s local usage detail study on the Complainant’s account was started on November 13, 2002 and ended on December 13, 2002 (Tr. 24).  The Respondent lists the telephone number, the band, the number of minutes talked and the charge for each call (Tr. 24).  The Complainant was not charged for the set up fee (Tr. 24).  Although he was billed two cents for each printed call, the charges were removed from his bill (Tr. 25).


The Respondent does have a flat rate for local usage calls.  In this case since the Complainant’s local usage calls have been minimal over the last two years, it is not cost-effective for him to subscribe to the flat rate for band to band 5 calls (Tr. 21, 22, 29).  The Complainant’s flat rate for unlimited calls to bands 1 to 5 would be $26 compared to the $6.85 he now pays to have unlimited calling to just band 1 (Tr. 29). 



With respect to the suggestion that the Respondent itemize the local usage calls without charging, Ms. Cullen noted that the Respondent’s tariff provides for the customer to be charged for that service (Tr. 10, 25, 46, 47; Verizon Ex. 4).  The Respondent presented the applicable tariff page- local general tariff residence exchange service PA P.U.C.-No. 180A Section 1, Original Sheet 17-optional detailed billing rates (Tr. 25; Verizon Ex. 4).  The tariff is filed with the Commission and the charges have been approved by the Commission (Tr. 25, 46, 47; Verizon Ex. 4).



The Complainant’s complaint raises an interesting point.  It is hard to argue that you did not make the calls when you do not know the numbers that were called, the time of the call or the cost of each call.  During the hearing, the Respondent offered to adjust the bills for September and October 2002 for the Complainant (Tr. 42, 43).  Nevertheless, the Complainant said he was concerned about the Respondent’s inability to respond to requests for information about calls on the customer’s bill (Tr. 43-45). 



The Respondent’s witness explained how it would be difficult to keep track of each outbound call (Tr. 35).  Based on balancing the interests of the customer and the utility, the Commission has decided that the utility is not required to provide the itemization to each customer.  The applicable regulation, 52 Pa. Code § 64.14, reads as follows: 

§64.14. Billing information

   (a)  Every bill rendered shall state clearly the following information:


(1)
The date of the bill.

(2)
The due date on or before which payment shall be received to avoid an account being considered delinquent.


(3)
The beginning and ending dates of the billing period for service, excluding toll usage and equipment.


(4)
The amount due for service and equipment during the current billing period, and the charges for toll service, local usage, taxes and applicable surcharges.


(5)
An itemized statement of toll charges listing the date, time, destination, duration and rate period for each toll call.


(6)
Amounts for security deposits owed by or credited to existing customers.  This amount shall be separately stated on each bill if a security deposit remains unpaid.


(7)
The total amount of payments and other credits made to the account during the current billing period.


(8)
The amount of late payment charges.


(9)
The total amount due.


(10)
A statement directing the customer to register a question or complaint about the bill prior to the due date, with the address and telephone number where the customer may direct questions or complaints.


(11)
A statement that a rate schedule, an explanation of how to verify the accuracy of a bill, and an explanation of the various charges, if applicable, can be obtained by calling the local business office of the LEC.



In addition, the Respondent has provided for this information to be available for a fee.  This rate set forth in its tariff which was approved by the Commission.  In light of the problems associated with tracking each outbound call and the costs associated with tracking the calls, it is reasonable to charge for this information.



In the instant case, the Respondent conducted the investigation, checked his line and determined that there were no crossed wires or trouble on the line (Tr. 28).  



The Complainant failed to prove that the Respondent violated a Commission regulation, its tariff or the Public Utility Code.  The Public Utility Commission has approved the information on the bill and rates for itemization.  The evidence in the record shows that the Respondent is complying with its tariff and the Commission’s regulations.  Consequently, the complaint is dismissed.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.



2.
That the Complainant has the burden of proof in this matter pursuant to 66 Pa. C.S. §332(a).



3.
That the Complainant has not sustained his burden of proof.  66 Pa. C.S. §332(a), Schellhammer v. Pennsylvania Public Utility Commission, 629 A. 2d 189 (Pa. Commonwealth Court 1993).



4.
An approved tariff is binding on the public utility and its customers. Kossman v. Pennsylvania Public Utility Commission, 694 A. 2d 1147 (Pa. Commonwealth Court 1997), Brockway Glass Company v. Pennsylvania Public Utility Commission, 63 Pa. Commonwealth Court 238, 437 A. 2d 1067 (1981).


5.
The Commission has set forth the information that the utility company is required to include on its bills.  52 Pa. Code §64.14.

ORDER

THEREFORE,



IT IS ORDERED:



1.
That the complaint filed by Wayne G. Austin against Verizon PA, Inc. at Docket C-20039575 is dismissed.



2.
That the record in this case be marked closed.

Date:
November 7, 2003



__________________________________








Cynthia Williams Fordham







Administrative Law Judge
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