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Pennsylvania‑American Water Company

:

INITIAL DECISION FROM THE BENCH

Before

John H. Corbett, Jr.

Administrative Law Judge

HISTORY OF THE PROCEEDING


This decision dismisses a complaint that Dwight C. Dudley (“Complainant”) filed with this Commission on July 7, 2003.  Dudley alleges he cannot afford to pay the bills for residential water service that he receives from Pennsylvania‑American Water Company (“Respondent”).  He seeks an affordable payment plan.  He previously complained about the same matter to the Commission’s Bureau of Consumer Services (“BCS”), which issued its determination on June 7, 2003 at BCS Case No. 1395209.  Therein, the BCS directed him to pay $1,000 down and thereafter pay the average monthly bills, plus $100 a month to reduce the account arrearage.  The Respondent answered the complaint on July 30, 2003.

A telephonic hearing was held at 10:00 a.m. on November 12, 2003.  The Complainant failed to appear for that hearing.  I received no response when I attempted to call Dudley at the telephone number listed on the complaint and the hearing notice.  When I called the work number listed on the complaint, I left a message on his voice mail for the Complainant to return the call by 10:15 a.m.  The Complainant did not return the call until nearly 11:05 a.m., which was after the hearing adjourned.

Upon resumption of the hearing at 10:18 a.m., Debra M. Kriete, Esq., representing the Respondent, moved to dismiss the complaint for lack of subject matter jurisdiction.  The Respondent noted Dudley had filed a petition for bankruptcy at Docket No. 0328954 with the Bankruptcy Court for the Western District of Pennsylvania on July 17, 2003 listing the amount of $3,088.03 owed on this account as an unpaid claim.  No briefs were filed.  The record closed upon conclusion of the hearing.  This decision memorializes my ruling at the hearing granting the motion to dismiss the complaint.

DISCUSSION


Administrative agencies, such as the Commission, are required to provide due process to the parties appearing before them.  Schneider v. Pa. P.U.C., 479 A.2d 10 (Pa. Cmwlth. 1984).  This due process requirement is satisfied, however, when the parties are accorded notice and the opportunity to appear and be heard.  Id.
Notice of the telephonic hearing in this case was sent to the Complainant on September 3, 2003 by regular first-class mail to the address stated on the complaint.  This piece of mail was never returned to the sender, the scheduling staff for the Office of Administrative Law Judge in Harrisburg.  Accordingly, one must presume this mail, which was sent in the ordinary course of business, was received by the addressee.  Berkowitz v. Mayflower Securities, Inc., 455 Pa. 531, 317 A.2d 584 (1974); Meierdierck v. Miller, 394 Pa. 484, 147 A.2d 406 (1959); Samaras v. Hartwick, 698 A.2d 71 (Pa. Superior Ct. 1997); Judge v. Celina Mutual Insurance Co., 303 Pa. Superior Ct. 221, 444 A.2d 658 (1982).


The Complainant did not appear for the scheduled hearing and did not respond to a telephone call to the number listed on the hearing notice at the time of the hearing.  The Complainant never notified me of another telephone number where he could be contacted for the hearing.  Neither I nor the Respondent possessed any additional information about how to contact the Complainant.  Under these circumstances, it appears the Complainant had ample opportunity to appear and be heard in this proceeding, but voluntarily chose not to do so.  Therefore, the due process rights of the Complainant have been fully protected.



A participant, who fails to appear at a scheduled hearing after receiving notice, is deemed to have waived the opportunity to participate in that hearing.  That person cannot reopen thereafter any matter accomplished at that hearing.  Furthermore, failure to appear and participate in the hearing must be deemed inimical to the public interest, warranting dismissal of the complaint.  See, 52 Pa. Code §5.245.


In the case sub judice, the Complainant challenges the payment plan that the BCS established for him on this account on June 7, 2003.  Yet, he filed a petition for Chapter 7 bankruptcy on July 17, 2003 listing this account as a pre-petition debt.
  Since the automatic stay provisions of the Bankruptcy Code prohibit commencement or continuation of an administrative action involving recovery of a claim against a debtor that arose before commencement of the bankruptcy proceeding, see, 11 U.S.C. §362(a)(1), this debt is now subject to the jurisdiction of the bankruptcy court.


Parties to an action cannot confer subject matter jurisdiction upon this Commission.  Rugare v. Pa. P.U.C., 370 A.2d 772 (Pa. Cmwlth. 1977); Erie-Western Pennsylvania Port Authority v. Rugare, 370 A.2d 768 (Pa. Cmwlth. 1977).  The law is well-settled that the provisions of the Bankruptcy Code preempt the Commission’s regulations set forth in 52 Pa. Code Chapter 56 providing an opportunity to amortize an arrearage under a payment plan on a pre-Chapter 7 bankruptcy petition debt.  Begley v. Philadelphia Electric Company, 760 F.2d 46 (3rd Cir. 1985); Nardelli v. Duquesne Light Company, Docket No. Z‑00426416 (Order entered April 30, 1999).  Since the only issue in this case concerns an appropriate payment plan for the Complainant’s pre-bankruptcy petition debt owed to the Respondent, the Commission lacks jurisdiction to entertain this action.  Accordingly, the complaint must be dismissed.

CONCLUSIONS OF LAW
1. The Commission lacks subject matter jurisdiction to determine an appropriate payment plan for the Complainant’s pre-bankruptcy petition debt.
2. The due process rights of the Complainant have been fully protected in this proceeding.

ORDER


THEREFORE,



IT IS ORDERED:



That the complaint of Dwight C. Dudley against Pennsylvania‑American Water Company at Docket No. C-20030659 is hereby dismissed with prejudice.

Date:  November 12, 2003

















John H. Corbett, Jr.







Administrative Law Judge

� 	The Complainant apparently filed a previous petition for bankruptcy on October 30, 1995, which extinguished a debt of $1,929.75 that he owed to the Respondent.  See, Respondent’s Answer, ¶ 4.
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