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history of the proceeding

This is a residential customer complaint proceeding in which John and Ruth Kline (Kline or Complainant) allege that the Pennsylvania Electric Company (Penelec) furnished unreasonably discriminatory service by removing an adjacent neighbor’s tree, directly in line with Kline’s trees, at no cost to the neighbor, after refusing to remove, at no cost to Kline, Kline’s trees, which were in worse condition than the neighbor’s. Kline amended the complaint at the hearing to further allege that Penelec had furnished inadequate or unsafe service. The complaint is denied and dismissed. The evidence does not show that Penelec failed to furnish reasonable or non-discriminatory service or, otherwise, violated a statute that the Commission has jurisdiction to administer or violated a regulation or order of the Commission.
On July 24, 2002, Kline filed the complaint against Penelec (Respondent), with the Pennsylvania Public Utility Commission (Commission). The complaint states that after Kline called Penelec to remove three maple trees (in line with the neighbor’s tree, which was in better condition than Kline’s), a contractor of Penelec’s, Hazlett Tree Service (Hazlett), told Kline that the trees were a greater threat to Kline’s house than to Penelec’s facilities. The contractor furnished Kline with an estimate of $2618 to remove the trees. A year later, the contractor removed the neighbor’s tree, at no cost to the neighbor. Kline wants reimbursed from Penelec in the amount of $1963.50, i.e., three-quarters of the expense incurred to remove four trees.
Penelec answered the complaint. The Prehearing Order issued on Oct. 7, 2002.

For the scheduled telephone hearing on Nov. 20, 2002, John and Ruth Kline appeared and testified in their own behalf. Ruth Kline sponsored seven exhibits: Complainant Exh. No. 1, a photograph showing three of Kline’s trees and the adjacent neighbor’s tree; Complainant Exh. No. 2 (subject to a hearsay objection [see NT, at 10]), a letter purportedly signed by Kline’s adjacent neighbor, Jeffery Weiss; Complainant Exh. No. 3, a photograph of the adjacent neighbor’s tree stump; Complainant Exh. No. 4, the estimate Hazlett gave Kline to remove four trees; Complainant Exh. No. 5, an estimate furnished by Top Notch Tree Service to remove Kline’s trees; Complainant Exh. No. 6, four photographs purportedly of Kline’s trees; and Complainant Exh. No. 7, a photograph depicting part of the house of Kline’s adjacent neighbor. During the hearing, Kline contended, for the first time, that the maple trees were diseased and posed a threat to Penelec’s facilities. As a result, over many years Kline had several power outages caused by branches coming down on the electric lines near the house.

For the hearing, Carl Engleman, Esquire, appeared on behalf of Penelec and offered the testimony of James Stelter (Stelter), an ISA‑certified arborist and Distribution Specialist (in Forestry) for Penelec First Energy Company and the testimony of John Morgan (Morgan or Hazlett), who is certified by the International Society of Arboriculture (ISA) as an arborist and who is also a UUAA utility arborist for Hazlett Tree Service.
The ALJ advised Kline that the Commission has no power to award money damages, as sought by the complaint. The Commission’s remedial powers include the power to impose a monetary penalty on a jurisdictional utility that, for example, fails to furnish reasonable service or that furnishes unreasonably discriminatory service.

Pursuant to Interim Order Two, issued Jan. 13, 2003, and at the request of Penelec, a second telephone hearing session was held, on Mar. 11, 2003, because of issues raised for the first time at the first hearing session.
 John and Ruth Kline appeared in their own behalf and Ruth Kline testified. Bridgid M. Good, Esquire, appeared on behalf of Penelec and offered additional testimony from James Stelter, who sponsored Penelec Exh. No. 1 (a two-year outage history for the Kline residence), and testimony from John Morgan.
Interim Order Three—Setting Briefing Schedule and Specifications and Closing the Record issued on Mar. 11, 2003.
The record of the proceeding includes the interim orders, referenced and described above; the Complainant’s seven exhibits, identified and described above; the complaint and answer, respectively identified as ALJ Exh. Nos. 1 and 2
; and the 127‑page transcript of the hearing notes. The record of the proceeding closed on April 26, 2003. Penelec filed a brief (PMB).

Findings of fact

1.
Ruth and John Kline reside at 251 W. Corydon St., Bradford (McKean County), Pa., where Penelec furnishes them with jurisdictional electric utility service. (NT, at 4–6; ALJ Exh. No. 1.)
2.
In March 2001, Kline called Penelec to have it remove three sugar maple trees, at 251 W. Corydon St., situated between Kline’s residence and Penelec’s electric lines and other facilities. (NT, at 4, 12, 26; ALJ Exh. Nos. 1 and 2; Complainant Exh. No. 1.)
3.
Penelec dispatched John Morgan, who is a certified arborist for Hazlett Tree Service, a Penelec vegetation maintenance contractor, to inspect Kline’s trees. (NT, at 50–52; ALJ Exh. Nos. 1 and 2.)
4.
Penelec requires its vegetation maintenance contractors to be familiar with its policies and procedures. (NT, at 85, 106.)

5.
Morgan advised Kline that while the trees were a threat to Kline’s house, they presented no threat to Penelec’s facilities. (NT, at 52–53, 87–88, 107; ALJ Exh. Nos. 1 and 2.)

6.
Morgan determined that Kline’s trees were in good health, had buds in their upper canopies, and contained no dead limbs; the bark of the trees was in good condition, and the trunks were not hollow. ( (NT, at 57, 107.)

7.
Sugar maple trees have declining health when there are no buds or leaves on the top of the tree, the bark sheds off of the tree, and the upper limbs are dying. (NT, at 107.)
8.
Kline’s trees were about 12 feet from Penelec’s facilities and about 17 feet from Kline’s house. (NT, at 22, 53, 107.)

9.
Morgan, on behalf of Hazlett, furnished Kline with an estimate of $2618 to remove four trees on Kline’s property. (ALJ Exh. Nos. 1 and 2; Complainant Exh. No. 4; NT, at 11–12.)
10.
Kline’s trees were not a hazard to Penelec’s facilities; none of the branches on Kline’s trees over‑hung Penelec’s facilities. (NT, at 41; Complainant Exh. No. 1.)

11.
Penelec has a reasonable tree trimming policy and practice, consistent with local utility and industry standards; for economic reasons, Penelec does not trim or remove every tree that could possibly affect its facilities. (NT, at 42, 85, 87, 93.)

12.
Penelec routinely denies requests from customers to trim or remove trees that do not pose a threat to Penelec’s facilities because the cost to satisfy these requests would place an undue burden, in the form of higher rates, on Penelec’s other customers. (NT, at 43, 87–88.)

13.
Penelec last trimmed trees on the circuit that includes Kline’s service in 1999; Penelec evaluated Kline’s trees in 1999; routine tree trimming on Kline’s circuit will again occur in 2003. (NT, at 43.)

14.
About a year after Hazlett furnished Kline with the estimate to remove the Kline trees, Hazlett (as Penelec’s contractor) removed all of the limbs from the tree of Kline’s adjacent neighbor without cost to the neighbor; the 18-foot high tree trunk was left standing; Hazlett did not remove the limbs, and other debris, from the neighbor’s property; the limbs were cut from the tree because they had the potential to interfere with Penelec’s facilities. (NT, at 8, 41, 51; ALJ Exh. Nos. 1 and 2; Complainant Exh. No. 1.)

15.
Hazlett left the 18-foot high tree stump on Kline’s adjacent neighbor’s property; before trimming, the tree was about 85 feet tall. (NT, at 11, 18, 25, 55, 111–112; see also Complainant Exh. No. 3.)

16.
Penelec determined that the sugar maple tree on Kline’s adjacent neighbor’s property posed an immediate threat to Penelec’s facilities because the top of the tree was dead and was directly over Penelec’s primary conductors. (NT, at 41, 54–55, 110–111.)
17.
Kline had four sugar maple trees removed at a cost of $2716.19. (Complainant Exh. No. 5.)

18.
A few years before Kline had the trees removed, during a storm, a tree branch “knocked the electric lines out” of Kline’s house, leaving a live electric wire bouncing on Kline’s front yard; the wire that was knocked down was Kline’s electric service drop. (NT, at 19, 24.)

19.
Dead limbs falling from trees is part of the natural shedding process. (NT, at 47, 59, 93, 110.)

20.
Penelec’s residential customers are responsible for the repair and maintenance of their service lines (or service drops); however, if a customer’s tree limbs place mechanical strain on a service line, i.e., push the service line or (service drop) out of alignment, Penelec will remove the limbs. (NT, at 38.).

21.
Between April 9, 2000, and June 2, 2002, Kline had one significant electric service outage, which occurred during rain and lightning: On Oct. 10, 2000, Kline had no service between 8:41 a.m. and 3:11 p.m., a total of 6.5 hours. (NT, at 93–95; Penelec Exh. No. 1.)
22.
Penelec evaluates trees for removal (i) during routine tree trimming; (ii) at a customer's request; (iii) during storm situations; and (iv) during routine maintenance. (NT, at 88–90.)
23.
Penelec removes any tree that presents a hazard to its primary distribution facilities. (NT, at 90–91.)

discussion
Kline’s complaint (as amended during the hearing) alleges by implication that Penelec violated the Public Utility Code (Code)
: Penelec furnished unreasonable or unsafe service by failing to trim Kline’s trees thus allowing falling limbs to cause outages, and Penelec discriminated against Kline by refusing to remove or trim Kline’s trees at no cost to Kline and then trimming the tree of Kline’s neighbor at no cost to the neighbor. The neighbor’s tree, according to Kline, was in better condition than Kline’s.
Under the Code, a jurisdictional public utility, like Pennsylvania Electric Company, has a duty to “furnish and maintain adequate, efficient, safe, and reasonable service….”
 Improperly trimming trees or failing to trim trees, for example, may be considered inadequate or unsafe service.
 Section 1502 of the Code prohibits a utility from unreasonably discriminating in favor of or against customers or classes of customers.

A person who or that brings a complaint against a jurisdictional public utility, under Section 701 of the Code, alleging that the utility has violated its statutory service duty, under Section 1501 of the Code, or has discriminated against the complainant, under Section 1502 of the Code, incurs the burden of proving by a preponderance of substantial evidence adduced at hearing that the utility has failed to discharge these statutory duties.
 In general, in order to prevail on a complaint, an interested person, like the Complainant, must demonstrate, according to both statutory‑ and decisional‑law criteria, that the respondent utility has violated a “statute which the Commission has jurisdiction to administer” or violated a “regulation or order of the Commission.”
 Finally, a complainant must show, as part of the complainant’s burden of proof, that the involved utility is responsible or accountable for the problem described in the complaint.

Subsection 332(a) of the Code is construed and applied by the Commission to require a party seeking relief from the Commission, as the Complainant is in this proceeding, to bear the burden of producing, and coming forward with, evidence and to bear the ultimate burden of persuading the Commission by a preponderance of evidence that the relief sought is warranted under the circumstances.

The basic facts giving rise to Kline’s claim that Penelec unreasonably discriminated against Kline, and thereby violated Section 1502 of the Code, are not in dispute.
 In March 2001, Kline asked Penelec to remove three sugar maple trees in proximity to both Kline’s house and Penelec’s facilities. Penelec declined to trim or to remove the trees, free of charge. About a year later, Penelec radically trimmed the tree of Kline’s adjacent neighbor, but did not charge the neighbor for the trimming.
Penelec evaluated Kline’s trees in 1999, during its routine vegetation maintenance. At Kline’s request, Penelec again evaluated Kline’s trees, in March 2001, and found them to be in reasonably good health and no threat to Penelec’s facilities.
 

The only evidence Kline offered to show that Penelec unreasonably discriminated against her was Ruth Kline’s testimony that her trees were diseased, limbs regularly fell, and they were in worst condition than the condition of her neighbor’s tree.
 Ruth Kline did not qualify herself as having been trained in arboriculture or forestry in order to make her testimony competent evidence as against the testimony of two certified arborists, who testified in support of Penelec’s position that its determinations were reasonable and that its service was adequate, efficient, safe, and reasonable.

In addition to finding that Kline’s trees were not a threat to Penelec’s facilities, Penelec (about a year later) found that the tree of Kline’s adjacent neighbor was a threat to the reliability of Penelec’s service—the top of the tall tree was dead and was directly over Penelec’s primary conductors.
 Penelec radically trimmed the tree, at its cost, removing all but an 18-foot high stump of the former 85-foot tall tree and leaving trimmings from the tree on tree owner’s property.
While a layperson may be competent to testify regarding the health of a tree at the extremes of a tree’s health, a layperson’s testimony that trees were diseased and that limbs regularly fell from the trees does not establish, in the face of contrary testimony from two qualified experts, that the trees were a threat to the reliability of the involved utility’s service. This is what the current record shows. Ruth Kline’s testimony regarding the condition of her neighbor’s tree suffers from the same competency problem as her testimony regarding her trees. Hence, the Klines have failed to meet their burden of proof and have failed to show by a preponderance of substantial evidence that Penelec unreasonably discriminated against them.
The other operative allegation made in Kline’s complaint is, in essence, that Penelec’s tree trimming practice was unreasonable, permitting limbs to periodically to fall on electric lines near Kline’s residence causing a number of outages.
 Specifically, Kline offered testimony that a few years before Kline had the trees removed, during a storm, a tree branch “knocked the electric lines out” of Kline’s house, leaving Kline without service for 24 hours and leaving a live electric wire bouncing on Kline’s front yard.
 Apparently, the wire that was knocked down was Kline’s electric service drop, which, apparently, was repaired by Penelec.
 Normally, customers are responsible for the repair and maintenance of their service drops.
In response to Kline’s allegation, Penelec established that it has a reasonable vegetation maintenance policy and practice, consistent with local utility and industry standards.
 Penelec showed that it evaluated Kline’s trees in 1999 and did not find them to be a threat to the reliability of its distribution system. Penelec offered expert testimony that dead limbs falling from trees is part of the natural shedding process.
 Finally, Penelec showed that between April 9, 2000, and June 2, 2002, Kline had only one significant electric service outage, which occurred during rain and lightning: On Oct. 10, 2000, Kline had no service between 8:41 a.m. and 3:11 p.m., a total of 6.5 hours.

Weighing the evidence in this record, it is clear that Kline has not shown by competent, credible, persuasive evidence that Penelec furnished unreasonably discriminatory service, thereby violating Section 1502 of the Code, or that Penelec failed to furnish adequate, efficient, safe, and reasonable service, thereby violating Section 1501 of the Code.
 Therefore the complaint must be dismissed because the Complainant failed to carry the burden of proof necessary to grant any relief as against Penelec.

conclusions of law
1. The Commission has jurisdiction over the parties to and the subject matter of this proceeding.

2. The Complainant, as the party seeking affirmative relief from the Commission, has the burden of producing persuasive evidence of those facts necessary to support granting the relief sought or other appropriate relief. 66 Pa.C.S. §332(a).

3. The evidence of record fails to establish that Pennsylvania Electric Company furnished inadequate, inefficient, unsafe, or unreasonable electric utility service. 66 Pa.C.S. §1501.
4. The evidence of record fails to establish that Pennsylvania Electric Company unreasonably discriminated in favor of or against the Complainant.  66 Pa.C.S. §1502.

5. There is no competent, persuasive evidence to support the conclusion that Pennsylvania Electric Company violated a “statute which the Commission has jurisdiction to administer” or violated a “regulation or order of the Commission.” 52 Pa. Code §5.21(a) and 66 Pa.C.S. §701. 

6. There is no competent, persuasive evidence to support the conclusion that Pennsylvania Electric Company is responsible or accountable for the problem described in the amended complaint. Feinstein et al. v. Philadelphia Suburban Water Co., 50 Pa. PUC 300, 302 (1976).

ORDER

THEREFORE,

IT IS ORDERED:

1. That the motion of Pennsylvania Electric Company for “non-suit” in the complaint proceeding captioned John and Ruth Kline v. Pennsylvania Electric Company, at Docket No. C‑20028197, is denied.
2. That the complaint captioned John and Ruth Kline v. Pennsylvania Electric Company, at Docket No. C‑20028197, is denied and dismissed for Complainant’s failure to carry the burden of proof.

3. That the complaint proceeding captioned John and Ruth Kline v. Pennsylvania Electric Company, at Docket No. C‑20028197, is terminated and the record to be marked “closed.”

Date:  November 12, 2003



___________________________________







James D. Porterfield








Administrative Law Judge
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