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:

Initial Decision Granting Motion to Dismiss

Before

Susan D. Colwell

Administrative Law Judge

HISTORY OF THE PROCEEDINGS


Katherine P. Williams (Complainant) filed a Complaint with the Commission against PECO Energy Company (PECO) on June 23, 2003 alleging that she had lost her job on June 13, 2003 and needed time to find another job.  She asked that the Commission give her a payment plan which would add $15.00 onto her bill until she could get on her feet.



PECO filed its Answer on July 21, 2003, denying the material allegations of the Complaint and averring further that Complainant was enrolled in the CAP Rate Program on October 16, 1998 and received a 25% discount on the first 500 kilowatts of electric service.  In addition, $443.83 was set aside for possible future forgiveness.  Complainant had obtained a decision of the Commission’s Bureau of Consumer Services (BCS) which required her to pay the CAP Rate catch up payment of $589.77 by June 17, 2003 and thereafter pay the CAP Rate budget amount plus $15.00 until the CAP Rate arrangement is current.  PECO avers that Complainant has not complied with the BCS decision.


On August 29, 2003, PECO filed a Motion to Dismiss, alleging that Complainant was no longer a customer of PECO.  The Motion states that “on or around August 12, 2003, a person contacted PECO Energy and requested that service be discontinued at 7431 Sommers Rd. Philadelphia, PA  19138.  Complainant has not initiated service at any other property.”  Motion, paragraph 4.  PECO seeks dismissal based on lack of jurisdiction.



On September 22, 2003, the Commission issued a Telephone Hearing Notice setting the hearing for Monday, November 17, 2003 and naming me as Special Agent assigned to the case.  I issued a Prehearing Order and Interim Order reminding Complainant of her duty to make regular monthly payments while awaiting her hearing. 



In accordance with the Prehearing Order, PECO submitted three copies of its proposed exhibits for possible use at the telephonic hearing.  Complainant did not file any exhibits.  



At 10:00 am on November 17, 2003, I called Complainant’s telephone number, (215) 376-8211, and was informed by a recording that it was no longer in service but that calls were being taken by (215) 376-7489.  When I called the second number, a recording informed me that the line was being checked and that caller should try again at a later time.  I relayed that information to the PECO attorney and repeated the same process fifteen minutes later, with the same result.  After informing the PECO attorney of this, she brought the PECO Motion to Dismiss to my attention and affirmed that Complainant was no longer a ratepayer.  



The Motion to Dismiss is ripe for decision.

FINDINGS OF FACT



1.
Katherine P. Williams, 7431 Sommers Road, Philadelphia PA  19138, filed a Complaint against PECO Energy Company at PUC Docket No. C-20030549 on June 23, 2003.



2.
The Complaint alleges a change in circumstances from the time of the issuance of the BCS decision, May 27, 2003, specifically, that she was no longer employed.



3.
By Telephone Hearing Notice dated September 22, 2003, and by Prehearing Order dated September 25, 2003, Complainant was advised that an Initial Telephone Hearing regarding her Complaint was scheduled for November 17, 2003 at 10:00 am.



4.
Both the Telephone Hearing Notice and the Prehearing Order were mailed to Complainant at the address listed on her Complaint and neither was returned to the Commission by the United States Postal Service as undeliverable.



5.
Complainant did not file a response to PECO’s Motion to Dismiss.



6.
Complainant did not contact the Office of Administrative Law Judge with a change of address or telephone number.



7.
Complainant did not appear for the hearing.



8.
Complainant did not settle nor withdraw her Complaint prior to the scheduled hearing date.



9.
The Commission’s Bureau of Consumer Services issued a payment arrangement on May 27, 2003, which required Complainant to pay a lump sum of $589.77 by June 17, 2003, and to pay her budget amount plus $15.00 towards arrearage until her account is current.



10.
Service to Complainant’s residence was discontinued after someone contacted PECO and requested that it be discontinued on or around August 12, 2003.


11.
Complainant has not initiated service at her stated residence or at any other property, and is no longer a ratepayer.

DISCUSSION



Before the Commission are both a Complaint and a Motion to Dismiss the Complaint for lack of jurisdiction in this matter.  From a procedural standpoint, the Motion to Dismiss must be disposed of first since a finding of lack of jurisdiction will also result in dismissal of the underlying complaint.  


Commission regulations provide for the filing of preliminary motions, such as the Motion to Dismiss.  52 Pa. Code § 5.101.  When considering a motion to dismiss, the Commission must view the Complaint in a light most favorable to the Complainant.  The Complaint should be dismissed only when it appears that the Complainant would not be entitled to relief under any circumstances.  This is similar to Pennsylvania civil practice with respect to the filing of preliminary objections.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, PUC Docket No. C-00935435 (July 18, 1994).  



For decisional purposes, the Commission must assume that the facts alleged in the Complaint are true.  Marinoff v. Bell Telephone of Pennsylvania, 75 Pa. PUC 489, 491 (1991).  However, the Motion to Dismiss claims that Complainant is no longer a customer, and therefore, the Commission lacks jurisdiction over closed accounts and over a utility’s right to pursue its legal right to collect a civil debt, when continuation of utility service to the ratepayer is not threatened.  Thompson v. Columbia Gas of Pennsylvania, Inc., 1991 Pa. PUC LEXIS 143 (August 27, 1991).  The claim that Complainant is no longer a customer is verified in the Motion to Dismiss by PECO’s attorney and is reiterated on the record of the proceeding by another of PECO’s attorneys.  The claim has not been refuted by Complainant, either in writing or verbally.  Therefore, the evidence supports the claim that Complainant is no longer a customer, and the Commission must dismiss the Complaint for lack of jurisdiction.  



I note that the Complaint would be dismissed for failure to prosecute regardless, since Complainant cannot sustain her burden of proof without participation.  66 Pa. C.S. § 332(a).  

CONCLUSIONS OF LAW


1.
Complainant bears the burden of proof.  66 Pa. C.S. § 332(a).



2.
Notice mailed to Complainant’s last known address and not returned by the U.S. Post Office is presumed to have been received.  



3.
Complainant who fails to appear at the scheduled hearing fails to sustain her burden of proof.



4.
Where Complainant is no longer a ratepayer of Respondent utility, the Commission lacks jurisdiction to adjudicate appeal from BCS decision.



5.
Motion to dismiss for lack of jurisdiction must be granted where Complainant is no longer a ratepayer.

ORDER



THEREFORE,



IT IS ORDERED THAT:



1.
PECO Energy Company’s Motion to Dismiss the Complaint of Katherine P. Williams is granted.



2.
The Complaint filed by Katherine P. Williams against PECO Energy Company at PUC Docket No. C-20030549 is dismissed with prejudice.

Dated:
November 18, 2003



_____________________________








Susan D. Colwell








Administrative Law Judge
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