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OPINION AND ORDER
BY THE COMMISSION:


Before the Commission for consideration are the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Cynthia Williams Fordham issued on June 4, 2003, the Exceptions filed on June 23, 2003, by Augustus C. Rylander (Complainant) and the Reply to Exceptions filed on July 14, 2003, by PECO Energy Company (PECO). 

History of the Proceeding


On August 7, 2001, the Complainant filed a Formal Complaint against PECO wherein he alleged substantial confusion regarding a series of billings and termination notices following a change in his meter.  The Complainant requested, inter alia, cancellation of an estimated bill with rebilling for actual usage, a detailed analysis of charges, and a review of the termination notices on his account.  PECO responded to the Complaint and denied that it had failed to furnish reasonable service to the Complainant.  In its Answer, PECO asserted that some of the Complainant’s billing issues resulted from meter access problems and estimated billings.  PECO alleged that in April, 2002, an automatic meter reader was installed in the Complainant’s home.


An evidentiary hearing was held on January 24, 2003.  The Complainant and PECO appeared and presented testimony with exhibits.  On June 4, 2003, the ALJ issued her Initial Decision which sustained, in part, the Complaint.  The ALJ dismissed that part of the Complaint that alleged unreasonable service with regard to an April 10, 2002 termination letter and a June 4, 2002 bill.  The ALJ sustained the Complaint with regard to allegations that PECO violated the Public Utility Code (Code) by failing to give the Complainant a payment arrangement in relation to an estimated billing, by failing to provide him with appropriate explanations of billings and charges and by failing to send timely accurate bills in May and June 2002.  For those violations, the ALJ assessed a civil penalty of one thousand dollars ($1,000.00).


On June 23, 2003, the Complainant filed Exceptions to the Initial Decision.  The Exceptions were served on PECO by Secretarial Letter dated July 2, 2003.  On July 14, 2003, PECO filed its Reply Exceptions.
  
Discussion


We now proceed with the Complainant’s Exceptions.  We note that any Exception or argu​ment that we do not specifically address herein has been duly considered and will be denied without further discussion.  University of Pa. v. Pa. P.U.C., 485 A.2d 1217 (Pa. Cmwlth. 1984) (holding that the Commission is not required to consider expressly or at great length each and every contention raised by a party).  


The Complainant’s first three Exceptions claim that the ALJ erred by failing to assess a penalty against PECO based upon the ALJ’s Findings of Fact Nos. 5, 6 and 22 which established that PECO had violated the Code.  (Exc. at 1-2).  Specifically, Finding of Fact No. 5 determined that PECO failed to send a bill to the Complainant for the months of June and July of 2001.  Finding of Fact No. 6 is argued to have determined that PECO estimated the Complainant’s bills after June of 2001 “in excess of the regulatory requirements.”  (Id. at 1).  Finding of Fact No. 22 is argued to establish that PECO failed to furnish reasonable service by failing to immediately activate the automatic meter reader in the Complainant’s home and estimating billing following installation.  (Id. at 2).  


Regarding the first Exception, PECO argues that the only evidence of record is that the Complainant testified that he did not receive a bill, but there was no indication from PECO’s systems that a bill was not sent.  Accordingly, PECO argues that the evidence was not sufficient to support a penalty.  (R.Exc. at 3-4).  PECO responds to the second Exception and argues that the record shows that the period of estimated bills never exceeded five months.  The Commission’s Regulations at 52 Pa. Code § 56.12 provide that estimated bills may be rendered for a period not to exceed six months when meter access is a problem.  On that basis, PECO asserts that there was no violation of the Commission’s Regulations and the ALJ was correct by not assessing a penalty.  (Id. at 4‑5).  


PECO’s response to the third Exception asserts that there is no regulatory requirement for immediate activation of the automatic meter reading system.  According to PECO, the record reflects that the system was activated within two months of installation, at a time when the remainder of the Complainant’s neighborhood had received the system.  Thus, PECO argues that the ALJ was correct when she refused to find that the system activation process constituted unreasonable service.  (Id. at 5).


We will deny the Complainant’s first three Exceptions.  Regarding the first Exception, although the ALJ found that PECO failed to send the Complainant a bill for June and July, 2001, we agree with her determination not to assess a penalty on that basis.  On this point, we note PECO’s arguments that PECO Exhibit 1 (the Complainant’s Account Statement) fails to indicate any notation relating to billing errors which would be present in the event PECO determined that bills were not sent.  However, the Com​plainant testified that he had not received bills.  Accordingly, while the record does contain evidence which suggests that PECO failed to send a bill for June and July, 2001, no penalty is warranted under these circumstances.  



With regard to the Complainant’s second and third Exceptions, even under the facts as determined by the ALJ in her Findings of Fact Nos. 6 and 22, there was no violation of Commission Regulations.  PECO did not estimate bills for any period of time longer than that permitted by our Regulations for accounts where meter access is problematic (Finding of Fact No. 6).  Nor do we find that PECO failed to provide reasonable service by holding its automatic meter reader activation until the Com​plainant’s entire neighborhood was prepared.  (Finding of Fact No. 22).  Since neither of these factual determinations constitutes a violation of our Regulations or poor service, no penalty is warranted.  


In his fourth Exception, the Complainant discusses PECO’s failure to implement a payment arrangement in April of 2002.  Then, the Complainant argues that the ALJ ignored PECO’s actions and that PECO should be assessed a civil penalty for its failure to implement a payment arrangement.  (Exceptions at 2).  We will deny this Exception as it is clearly mistaken.  At Page 18 of the Initial Decision, the ALJ expressly found that PECO “violated the Public Utility Code and the Commission regulations by failing to give him a payment arrangement when he complained in April 2002.”  For that violation, as well as the failure to provide adequate explanations of the billing issues and the failure to issue timely accurate bills in May and June 2002, the ALJ assessed a civil penalty of one thousand dollars ($1,000.00).  


The Complainant’s fifth Exception asserts error with Finding of Fact No. 39 which determined that the Complainant’s account balance at the time of the hearing was $1,823.40.  The Complainant argues that he made a payment of $418 during the month of January 2003.  According to the Complainant, the ALJ’s determination was based upon PECO’s accounts.  The Complainant further argues that PECO produced “false information” on this point and should be penalized.  (Exc. at 3).


PECO rejoins that the hearing in this matter occurred on January 24, 2003.  PECO comments that the record does not reflect when the Complainant’s January 2003 payment was posted to his account, but that its account exhibits would have been prepared in advance of the hearing and would not reflect payments made after their preparation.  However, that would not constitute furnishing false information.  (R.Exc. at 8).  


We will deny this Exception.  The ALJ’s Finding of Fact No. 39 reflects the record evidence before the ALJ at the time she made that determination.  There is no evidence whatsoever that PECO intended to provide incorrect information at the hearing.  The Complainant did not challenge PECO’s testimony regarding account balances, although he had every opportunity to do so.  Nor is there any indication that PECO will refuse to credit the Complainant’s account for any payment received in January of 2003.
  



In the Complainant’s sixth Exception, he argues that the payment arrangement for his outstanding balance should be over a period of twenty-four months, not twelve months as noted in the Initial Decision.  (Exc. at 3).  PECO responds that our Regulations at Section 56.14 addresses the time period for payment arrangements which arise from estimated bills.  According to PECO, that Regulation only obligates PECO to offer a payment arrangement which lasts for a period of five months.  PECO further argues that if all of the Complainant’s allegations are accepted (which is not the case), the longest mandated payment arrangement would be seven months.  Thus, PECO asserts that a twelve month payment arrangement is more than adequate under all of the circum​stances.  (R.Exc. at 9-10).  


We will deny this Exception.  While the Complainant’s frustration is understandable given the poor communications that occurred over billing, termination notices and meter installation, the fact is that PECO has been penalized for the service issues in this case.  The offer of a twelve month payment arrangement for the amount accrued due to estimated billing is more than is required under our Regulations.  The twelve month time period is an appropriate recognition of the Complainant’s frustration in this case.  


The Complainant’s seventh Exception is long and somewhat confusing.  Apparently, the Complainant takes exception to the ALJ’s disposition regarding two termination notices sent by PECO to the Complainant.  The first termination notice was sent April 8, 2002, the second termination notice was sent May 2, 2002.  It appears that the Complainant is making two arguments.  First, the termination notices should not have been sent at all.  Second, the May termination notice should not have been sent so quickly following the April termination notice.  (Exc. at 3-4).  


PECO rejoins that the first termination notice was sent for unpaid bills through January 8, 2002.  The second notice was sent for unpaid bills through February 6, 2002.  According to PECO, the ALJ properly found that the April 8, 2002 termination notice was in accordance with our Regulations.  PECO argues that the ALJ did find that the May 2, 2002 termination notice should not have been sent once the Complainant contested his bill, but PECO does not agree that it should be penalized for having sent the May termination notice.  


We will deny this Exception.  First, it is somewhat difficult to understand precisely what the Complainant is challenging.  This lack of clarity makes it almost impossible to address the Complainant’s contentions.  However, after reviewing the Complaint, the transcript, the Initial Decision and the Exceptions, we find that the ALJ properly addressed the termination notices at issue.  It was properly determined that the April termination notice was issued for sums due for more than sixty days at the time the notice was issued.  We also agree with the ALJ that given the confusion in this case, the May termination notice should not have been issued until the situation was clarified and the Complainant’s dispute was resolved in some fashion.  The Complainant’s Exception provides no reason which convinces us that the ALJ was in error in either of her determinations here.  


Similar to the seventh Exception, the Complainant’s final Exception is a long and somewhat confusing discussion of the proceeding in general.  (Exc. at 5‑6).  PECO perhaps best describes this Exception as “primarily a summary of his [the Complainant’s] prior Exceptions and a general request for further fines.”  (R.Exc. at 11).  This Exception is denied.  Our Regulation at 52 Pa. Code § 5.533, relating to Exceptions, provides in pertinent part as follows:  
b)
Each exception shall be numbered and shall identify the finding of fact or conclusion of law to which exception is taken and cite relevant pages of the decision. Supporting reasons for the exceptions shall follow each specific exception. 

c)
The exceptions shall be concise. The exceptions and supporting reason shall be limited to 40 pages in length. Statements of reasons supporting the exception shall, insofar as practicable, incorporate by reference and citation, relevant portions of the record and passages in previously filed briefs. No separate brief in support of or in reply to exceptions shall be filed with the Prothonotary under § 1.4 (relating to filing generally). 


The Complainant’s final Exception fails in every respect to comply with the foregoing provisions.  It is neither concise nor does it provide sufficient citation to the record, the Initial Decision or other authority which would permit us to consider the various arguments presented.  In fact, it is difficult to discern the Complainant’s specific claims of error.  The only argument that is presented with any specificity relates to the timing of PECO’s appearance at the hearing.  Our review of the transcript indicates the hearing commenced in a timely fashion and PECO’s appearance elicited no comment from the ALJ.  Accordingly, the Complainant’s eighth Exception is denied.  

In view of the foregoing, we will adopt the ALJ’s Initial Decision, consistent with this Opinion and Order.  In doing so, we observe that the ALJ’s assessment of a $1000.00 civil penalty based upon this record is consistent with the standards set forth in Joseph A. Rosi v. Bell-Atlantic-Pennsylvania, Inc. And Sprint Communications Company, L.P., C‑00992409 (March 16, 2000) (Rosi).  In Rosi, the Commission adopted standards to be applied to determine the amount of the civil penalty in slamming cases.  We have subsequently determined that all alleged violations of the Code and Commission Regulations, not just slamming cases, shall be subject to review under the standards enunciated in Rosi.  Pa. P.U.C. v. NCIC Operator Services, M‑00001440 (Order entered December 21, 2000).  

Here, the record supports a finding that PECO’s actions in failing to follow through on a payment arrangement, failing to provide adequate communication regarding billings and termination notices and failing to provide timely and accurate bills for May and June of 2002 were negligent acts rather than intentional.  We also note that the record reflects that PECO has installed and activated an automated meter reading system for the Complainant’s neighborhood which should serve to prevent these incidents from recurring.  Therefore, we find that the $1,000.00 civil penalty is in accord with Rosi.  
Conclusion


For the foregoing reasons, we will deny the Exceptions of the Complainant and adopt the Initial Decision of ALJ Fordham, consistent with this Opinion and Order; THEREFORE,


IT IS ORDERED:


1.
That the Exceptions filed on June 23, 2003, by Augustus C. Rylander are denied.  


2.
That the Initial Decision of Administrative Law Judge Cynthia Williams Fordham issued June 4, 2003 is adopted, consistent with this Opinion and Order.  


3.
That the Complaint filed by Augustus C. Rylander against PECO Energy Company at Docket C-20027673 is sustained, in part, and dismissed, in part, consistent with this Opinion and Order.  


4.
That PECO Energy Company shall pay a civil penalty of one thousand dollars ($1000.00) as provided for in Section 3301 of the Public Utility Code, 66 Pa. C.S. § 3301, by certified check or money order within twenty (20) days after service of this Opinion and Order and forwarded to:  



Pennsylvania Public Utility Commission




P.O. Box 3265




Harrisburg, PA  17105-3265



5.
That PECO Energy Company cease and desist from further violations of the Public Utility Code and the Commission’s Regulations.  


6.
That within twenty (20) days of service of this Opinion and Order, PECO Energy Company and the Complainant shall enter into a twelve (12) month payment arrangement for the Complainant to satisfy his outstanding balance.  


7.
That PECO Energy Company shall not assess any late charges or finance charges on the current arrearage as long as the Complainant complies with the terms of the payment arrangement.  







BY THE COMMISSION,







James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  December 4, 2003
ORDER ENTERED:  December 5, 2003
	�	On July 16, 2003, the Complainant filed a pleading styled “Exceptions of the complainant to respondent’s Exceptions filed July 14, 2003.”  This is apparently a response to PECO’s Reply Exceptions.  The Commission’s Regulation at 52 Pa. Code § 5.535 provides for Replies to Exceptions, but there is no provision for responding to a reply to exceptions.  Accordingly, we will not entertain the Complainant’s July 16, 2003 filing.  


	�	In its response to this Exception, PECO provides extra-record facts based upon its accounts relating to the timing and amount of the Complainant’s January 2003 payment.  While they corroborate the Complainant’s Exceptions regarding the amount and timing of the January 2003 payment, those facts are not of record and we will not consider them here.  
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