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OPINION AND ORDER
BY THE COMMISSION:


Before the Commission for consideration are the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Cynthia Williams Fordham issued on July 10, 2003, the Exceptions filed on July 17, 2003, by John W. Burch (Complainant) and the Reply to Exceptions filed on July 24, 2003, by PECO Energy Company (PECO). 

History of the Proceeding


On September 16, 2002, the Complainant filed a Formal Complaint against PECO wherein he alleged that a PECO electric pole was aligned with the Complainant’s driveway in such a position as to constitute a safety hazard.  The Complainant alleged that PECO only moved the electric pole after the Complainant agreed to pay $688.69 for the removal.  The Complainant requests that PECO be directed to reimburse the Complainant for the cost of relocation since the electric pole was a safety hazard.  PECO filed an Answer, New Matter and Motion to Dismiss.  PECO argued that the pole did not constitute a safety hazard and that it moved the pole at the Complainant’s request.  Since the pole was moved at the Complainant’s request, PECO asserted that the Complainant was charged in accordance with its tariff.  Noting that the pole had been located in the same place since 1970, and was not a safety hazard, PECO moved to dismiss on the basis that it acted in accordance with an approved tariff.  


On October 17, 2002, the Complainant filed a response to the Motion to Dismiss, alleging that traffic conditions had materially changed since installation of the pole.  On February 13, 2003, the ALJ denied the Motion to Dismiss.  A telephonic hearing was held on February 25, 2003.  Both Parties introduced testimony and exhibits.  On July 10, 2003, the ALJ issued her Initial Decision which found that the Complainant failed to show that the electric pole location constituted a safety hazard, failed to show that PECO had acted contrary to its tariff and dismissed the Complaint.  On July 17, 2003, the Complainant filed Exceptions to the Initial Decision.  On July 24, 2003, PECO filed Reply Exceptions.  
Discussion


We note that any Exception or argu​ment that we do not specifically address herein has been duly considered and will be denied without further discussion.  University of Pa. v. Pa. P.U.C., 485 A.2d 1217 (Pa. Cmwlth. 1984) (holding that the Commission is not required to consider expressly or at great length each and every contention raised by a party).  


The Complainant filed four separately enumerated Exceptions.  However, they all relate to the issue of whether or not an electric pole located near the base of the Complainant’s driveway constituted a safety hazard such that PECO should have moved the pole without any contribution from the Complainant.  The Complainant has the burden of proof in this case.  (I.D. at 5).  Thus, the ALJ correctly noted that the Complainant had the burden of proving, by a preponderance of the evidence, that the location of the electric pole was a safety hazard.  If the Complainant failed to show that the pole was a safety hazard, then Section 10.7 of PECO’s tariff provides that the Complainant must bear the cost of relocation as the pole was moved at his request.  (Id. at 5-6).  


The Complainant’s first Exception claims that the ALJ erred in accepting the testimony of PECO’s witness regarding whether or not the pole obstructed the Complainant’s view when leaving his driveway.  The Complainant argues that the witness, as an employee of PECO, “is subject to conflict of interest and prejudice.”  (Exc. at 1).  The Complainant’s second Exception argues that the ALJ was persuaded by the fact that the total cost of the relocation project was greater than the amount which PECO required the Complainant to pay.
  According to the Complainant, that fact was immaterial because the pole location was unsafe and PECO should have moved the pole at its sole cost and expense.  (Id.).  


The Complainant’s third Exception argues that Section 1501 of the Public Utility Code (Code), 66 Pa. C.S. § 1501, does not “state that patrons should pay for a portion of the cost of providing a safe utility.”  (Exc. at 1).  The Complainant’s fourth Exception claims that the ALJ emphasized that PECO’s Exhibit 1 showed that the electric pole was located 36 inches from the road and not merely a few inches from the road as Complainant testified.  The Complainant argues that regardless of the pole’s actual distance from the road, it obstructed his vision and was a safety hazard.  (Id. at 1-2).


PECO responds to all of the Complainant’s Exceptions with the argument that they merely repeat the Complainant’s initial assumptions and conclusions without providing any additional argument or record references.  PECO asserts that the record speaks for itself.  PECO argues that the record amply supports the ALJ’s Initial Decision both as to whether or not the pole constituted a safety hazard and whether the amount charged to the Complainant for the pole relocation performed at the Complainant’s request was a reasonable charge.  (Reply Exceptions at 2).


As PECO argues, the Exceptions fail to raise any argument or reference evidence of record that contradicts the ALJ’s determination.  The only evidence introduced by the Complainant regarding the original location of the electric pole was his own testimony and several photographs taken after the pole had been moved.  The Complainant attempted to show the original location by marking the photographs.  (Complainant’s Exhibits C-1 through C-4).  Contrasted to this are PECO’s Exhibits 1 and 2 which are photographs showing the pole before and after relocation, respectively.  There is also the testimony of PECO’s witness who testified to his personal observations and experiences in exiting the Complainant’s driveway prior to the relocation of the pole.  (Tr. at 26; I.D. at 6).  


In the very best and most positive light for the Complainant, the evidence on the safety issue is coequal.  Once it is determined that the evidence on an issue is coequal, the burden of proof cannot be deemed to have been satisfied, unless additional evidence has been presented by the Complainant in opposition to Respondent's evidence. Morrissey v. PA Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967), and Burleson v. Pa. P.U.C. 66 Pa. Commonwealth Ct. 282, 443 A.2d 1373 (1982), aff'd. 501 Pa. 443, 461 A.2d 1234.  Here, the Complainant provided no additional evidence in response to PECO’s showing.  Thus, the Complainant failed in carrying his burden of proof pursuant to Section 332(a) of the Code.  66 Pa. C.S. § 332(a).  


The Complainant’s Exceptions do nothing to cure this very basic defect.  It is not sufficient to argue that PECO’s testimony was presented by an employee.  The Complainant offered no evidence independent of his own opinion.  This supports our determination that the evidence is, at best, coequal in value.  Nor is it sufficient for the Complainant to continue to state, without any empirical support, that the original pole location constituted a safety hazard.  In one respect the Complainant is correct.  In his fourth Exception, he argues that the actual distance of the pole to the road is not as important as whether the pole constituted a safety hazard.  (Exceptions at 2).  This is a correct observation.  However, the Complainant has failed to show that the original pole location constituted a safety hazard, regardless of its actual distance to the road; THEREFORE,


IT IS ORDERED:


1.
That the Exceptions filed on July 17, 2003, by John W. Burch are denied.  


2.
That the Initial Decision of Administrative Law Judge Cynthia Williams Fordham issued July 10, 2003 is adopted, to the extent that it is consistent with this Opinion and Order.  


3.
That the Complaint filed by John W. Burch against PECO Energy Company at Docket C-20028507 is dismissed.







BY THE COMMISSION,







James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  December 18, 2003
ORDER ENTERED:  December 22, 2003
	�	Evidence of record indicates that the total cost of the relocation project was $2,833.06.  (I.D. at 4).  The Complainant’s contribution as billed by PECO was $688.69 which represented the estimated labor costs.  (Id.).
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