PENNSYLVANIA

PUBLIC UTILITY COMMISSION

Harrisburg, PA 17105-3265

Public Meeting held January 29, 2004
Commissioners Present:

Terrance J. Fitzpatrick, Chairman

Robert K. Bloom, Vice Chairman

Glen R. Thomas
Kim Pizzingrilli

Wendell F. Holland
Edward D. Morra, Jr.







C-00014733

                      v.

Pennsylvania-American Water Company

OPINION AND ORDER
BY THE COMMISSION:


Before the Commission for consideration and disposition are the Exceptions filed by the Office of Consumer Advocate (OCA) on November 3, 2003, to the Initial Decision of Administrative Law Judge (ALJ) Fred R. Nene which was issued on October 14, 2003, relative to the above-captioned proceeding.
  On November 13, 2003, Pennsylvania-American Water Company (PAWC) filed Reply Exceptions.

History of the Proceeding
On January 19, 2001, Edward D. Morra, Jr. (Complainant) filed a Formal Complaint against PAWC requesting that PAWC extend its water mains from Kings Creek Road to the McCracken Hill area of Hanover Township, Washington County.  The Complaint referred to dry and low wells as well as non-potable well water in the area.  On February 12, 2001, PAWC filed an Answer demanding that proof be provided at an evidentiary hearing.

On February 20, 2001, the OCA filed a Notice of Intervention in the matter.  The OCA’s purpose in intervening was to assist the Complainant and the other residents of McCracken Hill in obtaining the needed water service at the lowest possible cost to them.  The Office of Administrative Law Judge (OALJ) scheduled a Settlement Conference for April 11, 2001.  The Parties engaged in informal mediation for the next fourteen months.

On July 17, 2002, the Parties requested that the matter be assigned to an ALJ for disposition.  The matter was then assigned to ALJ Fred R. Nene and an evidentiary hearing was scheduled to be held on November 12, 2002.  The Parties exchanged pre-filed testimony and the hearing was held as scheduled in Pittsburgh.  The record consists of a 245-page transcript of that hearing.  In addition, the Complainant introduced Statements 1, 1-S, 2 and 2-S, plus nine Exhibits.  PAWC introduced State​ments 1, 1-A through 1-E, and 2, 2-A through 2-E.  
On January 21, 2003, a telephonic status conference was held.  As a result, the OCA tendered into the record Late-Filed Exhibits Nos. 1 through 5.  On May 21, 2003, the ALJ issued an order admitting the Late-Filed Exhibits and setting a briefing schedule.  The OCA and PAWC filed Main and Reply Briefs pursuant to that schedule, and the record was closed on July 7, 2003.



In his Initial Decision, issued on November 3, 2003, the ALJ recommended that the subject Complaint be dismissed, based on the Complainant’s failure to sustain his burden of proof.  (I.D. at 12).  Exceptions and Reply Exceptions to the Initial Decision were filed as above noted.  
Discussion


By way of background, we note that, in his Initial Decision, the ALJ determined that:  (1) the instant Complaint is governed by the Commission’s Regulations on line extensions at 52 Pa. Code §§ 65.1 and 65.21-23 (I.D. at 8); (2) applying the Regulations to the facts of this case, the service requested by the Complainant cannot be provided without a customer contribution; (3) there is no basis in law or in fact for granting a wholesale exception to the Commission’s line extension Regulations; and (4) the Commission’s recent Opinion and Order in Cindy Parks et al. v. Pennsylvania-American Water Company, Docket Nos. C-00015377, C-20028177, C‑20028361 (Order entered August 7, 2003) (Parks) is dispositive of the issues raised in the instant proceeding.  (I.D. at 9-10).  


Accordingly, the ALJ concluded that the Complainant and the OCA were not entitled to the relief they requested.  (I.D. at 12).  


As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Commw. Ct. 1993); also see, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Commw. Ct. 1984).  


In its Exception No. 1, the OCA argues that the formula in the line extension Regulations is intended to determine the minimum investment a utility is always required to make to extend its mains to serve a Bona Fide Service Applicant, but sets no upper limit on the amount a utility can be required to invest.  In other words, the Regulations set only a “floor,” and not a “ceiling.”  (OCA Exc. at 8).



In response, PAWC rejoins that the OCA would “interpret” the line extension Regulations out of existence.  PAWC argues that the Commission has made it abundantly clear that it expects utilities to fund only the portion of main extensions that are economically justified under the formula set forth in the Regulations.  (27 Pa. Bull. at 802; PAWC R. Exc. at 4).


The formula found in our line extension Regulations sets the maximum a utility can be required by law to invest in an extension project for a Bona Fide Service Applicant.  While the Regulations do not forbid a utility from investing more, neither do they not authorize potential ratepayers to insist on any higher level of investment.  Had it been otherwise, the Commission could not have achieved its goal of creating “a fair, reasonable and predicable economic standard to address this regulatory problem that will eliminate uncertainty and greatly reduce the litigation in this area.”  (27 Pa. Bull. at 800).  Accordingly, the OCA’s Exception No. 1 is denied.  


In its Exception No. 2, the OCA contends that a customer’s contribution should not be required in this case if:  (1) PAWC were to apply for, and receive, a low interest rate loan from PennVest; and (2) the revenue-justified investment formula in the Commission’s Regulations were to be amended by substituting an assumed PennVest loan rate for PAWC’s weighted average cost of debt, which the formula requires.  The OCA also argues that the ALJ erred by making no findings regarding the OCA’s proposed PennVest financing.  (OCA Exc. at 13-15).


In response, PAWC rejoins that the ALJ properly rejected the proposition that PennVest financing would eliminate the need for customer contributions in this case.  (PAWC R. Exc. at 13).  PAWC contends that the OCA’s position on this issue is identical to the one it presented in Parks, supra, that was rejected by the Commission.


We find the OCA’s position on this issue to be untenable because that identical argument had been previously rejected Parks.   (Parks at 11-13).  Accordingly, the ALJ herein correctly held that Parks is dispositive of this issue.  (I.D. at 10; PAWC R.Exc. at 13-14).  Specifically, in Parks, the Commission held as follows:

We conclude that the ALJ correctly determined that such “targeting” [of the PennVest loan rate] is wrong for three reasons.  First, it is contrary to the express terms of the line extension regulations, which specifically require the use of the utility’s “current debt ratio and weighted long-term debt cost rate.” (I. D., at 61-62).  Second, “targeting” low cost debt issues to specific main extensions is inherently unfair to Bona Fide Service Applicants who request main extensions that do not qualify for, or do not receive, PennVest funding. (I. D., at 57, 63).

Third, using the PennVest interest rate in the manner the OCA proposed would appropriate the benefit of low-interest rate PennVest funding twice, once in calculating the Company’s required investment in the main extension and a second time in calculating rates for service for the rest of the Company’s customers.  Approval of that procedure would cost the Company several million dollars over the 20-year life of a PennVest loan. (I. D., at 58-60, 63)

For the above reasons, the OCA’s Exception No. 2 is denied.  


In its Exception No. 3, the OCA contends that whenever a “public need” is shown, the Commission is justified in granting a “waiver” of its line extension Regulations and that failure to grant such a “waiver” would be unlawful.  (OCA Exc. at 23).


In response, PAWC contends that the OCA’s arguments are incorrect, and, in fact, the very same arguments were rejected by the Commission in Parks.  (Parks at 4‑7; PAWC R.Exc. at 9-11).


Again, we find the OCA’s position to be misplaced.  As we previously explained in Parks, our line extension regulations were adopted expressly to deal with all requests for main extensions, including those involving “public need.”  Therein, we stated as follows: “The Commission concluded that evidence of public need did not trump the economic standards set forth in its line extension regulations.”  (Parks at 6; See also Collier Township v. Pennsylvania-American Water Company, Docket No. C‑00934978 (March 18, 1996).  (PAWC R. Exc. at 9-10).  For the above reasons, the OCA’s Exception No. 3 is denied.


In its Exception No. 4, the OCA objects to eleven of the ALJ’s Findings of Fact.  (OCA Exc. at 30-39).  On review of those objections, we conclude that they are not meritorious, and are tantamount to mere quibbling about matters having no impact on the outcome of the case.  (PAWC R.Exc. at 16-20).  Therefore, the OCA’s Exception No. 4 is denied.


We find that the OCA’s Exceptions herein simply recycle the arguments presented in its Main and Reply Briefs which, in turn, recycled the arguments presented in Parks.  Those arguments were carefully considered and properly rejected both by ALJ Larry Gesoff, in Parks, and by ALJ Nene herein.  (PAWC R.Exc. at 2).  We note further that ALJ Nene properly recognized that the instant proceeding is a virtual twin to Parks.  The OCA has again presented the Commission with the same arguments it asserted in that proceeding.  (PAWC R.Exc. at 2).  Significantly, the OCA has not excepted to the ALJ’s fundamental finding that Parks is indistinguishable from the instant case and that, therefore, Parks is controlling.  (PAWC R.Exc. at 3; I.D. at 10).  Our holding in Parks was that where our line extension Regulations are applicable, no exception or waiver of those Regulations should be granted and that a customer contribution is required.  (PAWC R. Exc. at 3).


We wish to remind the Parties that, as we have made clear since our October 7, 1996 Order, which established our line extension Regulations, those Regulations were adopted for the express purpose of avoiding the necessity of burdensome case-by-case litigation of requests for line extensions.  (27 Pa. Bull. at 800; Parks, at 7).  The constant litigation of this issue will lead to increased costs to the utility which it must then, in turn, pass on to its existing ratepayers.  (I.D. at 11).  Our line extension Regulations establish the amount a utility can be required by law in invest in a main extension for a Bona Fide Service Applicant.  The Regulations are designed so that line extensions should be funded by utilities only to the extent that they do not impose undue financial burdens on either the utility or the pre-existing ratepayers of the utility.  (I.D. at 10).
Conclusion


We have carefully reviewed the record evidence as developed in this proceeding, including the ALJ’s Initial Decision and the Exceptions filed thereto.  We conclude that the OCA’s Exceptions are not meritorious, and as such they will be denied.  Accordingly, the ALJ’s Initial Decision is adopted to the extent that it is consistent with this Opinion and Order; THEREFORE; 


IT IS ORDERED:


1.
That the Exceptions filed by the Office of Consumer Advocate to the Initial Decision of Administrative Law Judge Fred R. Nene are denied.  

2.
That the Initial Decision of Administrative Law Judge Fred R. Nene issued herein on October 14, 2003, is adopted to the extent that it is consistent with this Opinion and Order.



3.
That Complaint of Edward D. Morra, Jr. against Pennsylvania-American Water Company, at Docket No. C-00014733, is dismissed.


4.
That the proceeding at Docket No. C-00014733 shall be marked closed.  







BY THE COMMISSION,







James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  January 29, 2004
ORDER ENTERED:  February 2, 2004
	�	Although Edward D. Morra is the Complainant in this proceeding, the OCA intervened herein and later filed Exceptions on his behalf. 
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