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HISTORY OF THE PROCEEDING



Joanne Valle (Complainant) filed a Complaint against PPL Electric Utilities Corporation (Respondent or Utility), on July 17, 2003, alleging that her electric bills were too high to be correct from the time that she purchased her house.  In her prayer for relief, she states that she would like to get an actual, not estimated, bill, and for the Respondent to find out what the problem is with her electric bill.  


Respondent filed its Answer on August 25, 2003, denying the material allegations of the Complaint.  The Answer states that Complainant’s home is heated and cooled using electricity, and that the Complainant maintains and uses a number of electric appliances.  The Answer states further that Complainant’s meter was tested at 100.29 percent accurate, and that she is billed for that service used according to her meter.  Respondent states that its evaluation shows that Complainant has the potential to use the amount of electricity for which she was billed.   


Respondent filed a Motion to Dismiss (Motion) in the same document as its Answer.  In the Motion, Respondent claims that on or about June 20, 2003, the Complainant filed a bankruptcy petition in the U.S. Bankruptcy Court for the Middle District of Pennsylvania, Docket No. 5:03-BK-53039-JJT.  Notice of an automatic stay was issued on date of the filing and a copy is attached to the Respondent’s Motion.  Respondent, which is listed as a creditor, alleges further that the filing of the bankruptcy proceeding divests the Commission of its jurisdiction to decide the merits of the complaint concerning Complainant’s electric bills.


Complainant did not file a response to the Motion to Dismiss.  The matter was assigned to me for disposition on November 18, 2003.  Since the time for filing a response is due twenty days after service, 52 Pa. Code § 5.62, and that time has run out, this Motion is ready for decision.  
FINDINGS OF FACT


1.
Joanne Valle filed a formal complaint with the Commission on July 17, 2003. 


2.
The Complaint alleges that her electric bills have been too high since she moved into her house.



3.
Complainant asks that she receive an actual rather than estimated billing and that the Utility find out what is wrong with her electric bill.



4.
Respondent’s Answer states that it issued an actual bill, and that her meter was reading at 100.29 percent accuracy.



5.
Respondent’s Answer states that its evaluation of the Complainant’s home indicates that she is capable of using the amount of electricity which the meter registers.



6.
Respondent moved for its dismissal due to lack of Commission jurisdiction over the amount the electric bills since the Complainant filed for bankruptcy protection on June 20, 2003.


7.
Complainant did not file a response to the Motion to Dismiss.
DISCUSSION



A party may file a motion to dismiss under Commission regulations.  52 Pa. Code § 5.101.  When considering a motion to dismiss, the Commission must view the Complaint in a light most favorable to the Complainant.  The Complaint should be dismissed only when it appears that the Complainant would not be entitled to relief under any circumstances.  This is similar to Pennsylvania civil practice with respect to the filing of preliminary objections.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, PUC Docket No. C-00935435 (July 18, 1994).  


For decisional purposes, the Commission must assume that the facts alleged in the Complaint are true.  Marinoff v. Bell Telephone of Pennsylvania, 75 Pa. PUC 489, 491 (1991).  



Bankruptcy cases brought before the Commission usually involve an entity filing a complaint against a debtor, not as here, where the debtor has filed against one of its creditors. Determination of Commission jurisdiction is the threshold issue where bankruptcy is involved.



Certain Commission jurisdiction is pre-empted by filing in a bankruptcy court, such as authority to adjudicate an ability to pay case, but the Commission retains authority to enforce state regulations concerning notice and personal contact with a debtor prior to the termination of the debtor’s service by the utility.  In re Coury,  22 BR 766 (1982 BC WD Pa).  The Third Circuit has held that the Bankruptcy Code does not pre-empt the state utility termination procedures when based on post-petition payment delinquency.  “Adequate assurance” of payment for continued service would no longer be an issue in any forum once permissible termination procedures were set in motion.  Begley v. Philadelphia Electric Co., 760 F.2d 46, 12 CBC2d 1000, CCH Bankr L Rptr P 70537, 83 ALR Fed 195 (3rd Cir. 1985).  


Case law holds that governmental proceedings are exempt from the automatic stay provision cited by Respondent if those proceedings affect the health, safety or welfare of the public.  State of Missouri v. U.S. Bankruptcy Court for the Eastern District of Arkansas, 647 F.2d 768 (1981); Re Bel Air Chateau Hospital, Inc., 611 F.2d 1248 (1979); Commonwealth of Pennsylvania v. pegs Run Coal Col, 423 A.2d 765 (Pa. Cmwlth. 1980).  Application of the exception requires that the action (1) involve a governmental unit, and (2) the unit must be exercising its regulatory or police powers.  Martin v. Safety Electric Construction Co., 151 B.R. 637 (D. Conn. 1993).  


The Commission follows the standard developed by the courts for determining whether agency actions fit within the exception.  Under the “pecuniary purpose” test, the question is whether the government’s proceeding relates primarily to the protection of some pecuniary interest in the debtor’s property rather than to matters of public policy.  Such actions are not excepted from the stay.  Dongelewicz, et al. v. Oneida Water Company, PUC Docket Nos. C-00924012, C-00924186, 1994 Pa. PUC LEXIS 76 (Order entered December 5, 1994.


In the present case, Complainant is seeking to reduce her debt to the Respondent, which is clearly listed as a creditor in the Complainant’s bankruptcy.  Any quality of service allegations which may be gleaned from the Complaint, i.e., the accuracy of the billing, have been addressed by the Respondent in either its Answer or its Motion.  Neither the Answer nor the Motion has been contested by the Complainant.  Complainant’s prayer for relief asked that Respondent investigate her high electric bills, and Respondent’s Answer stated that it did that and found that the meter was accurate and that Complainant’s house had the capacity to use the amount of electricity that the meter registered.  Complainant did not refute either the claims of the Answer nor the facts presented in the Motion.  


Since the reduction in Complainant’s electric bill has no affect on the health, safety or welfare of the public but is intended to advance the pecuniary interest of the Complainant, the Commission lacks jurisdiction over the subject matter.  Complainant may contest Respondent’s bills in the course of the ongoing bankruptcy proceeding but cannot do so here.  Accordingly, the Motion to Dismiss will be granted.

CONCLUSIONS OF LAW



The automatic stay provision of the United States Bankruptcy Code, 11 U.S.C.
§ 362, divests the Commission of subject matter jurisdiction to adjudicate the pecuniary claim of a ratepayer who filed for Chapter 13 bankruptcy protection that the electric company, one of the listed creditors, is overcharging for service.

ORDER



THEREFORE,



IT IS ORDERED:



1.
That PPL Electric Utilities Corporation’s Motion to Dismiss the Complaint of Joanne Valle, filed at PUC Docket No. Z-01386207, is granted.



2.
That the record be marked closed.

Date:
December 6, 2003




________________________________









Susan D. Colwell









Administrative Law Judge
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