BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Rhonda Sommers




:








:


v.





:

C-20030633







:

ALLTEL Pennsylvania, Inc.



:

INITIAL DECISION

Before

Ember S. Jandebeur
Administrative Law Judge

HISTORY OF THE PROCEEDING


Ms. Sommers filed a complaint which was received by the Public Utility Commission (PUC) Secretary's Bureau on July 1, 2003.  In her complaint, Ms. Sommers alleged that she had paid her telephone bill and that nonetheless, her phone was disconnected.  



An answer was filed by Pennsylvania ALLTEL, which denied Ms. Sommers allegations.  The matter was sent to the Office of the Administrative Law Judge Mediation unit, but Mediation failed to resolve the Complaint.  A Prehearing Conference Order dated October 16, 2003 was mailed to the parties scheduling a telephonic Conference for November 10, 2003 at 10:00 a.m.   That Order required the Parties to notify me if their telephone numbers changed or if a schedule change was needed.  No changes were received from either Party.  At the appointed time I called Mr. Michael Swindler, counsel for ALLTEL Pennsylvania.  Attorney Swindler was available and ready for the scheduled Conference.  I put him on hold and attempted to reach Ms. Sommers by using the telephone number she provided in her complaint.  No one answered the telephone and no answering machine picked up the call.  Therefore, I was not able to reach the Complainant/Ms. Sommers at all for the scheduled Prehearing Conference.  I returned to Attorney Swindler who had been on hold.  On behalf of ALLTEL, Attorney Swindler moved to have Ms. Sommers Complaint dismissed.  Attorney Swindler indicated that Miss Sommers' unavailability was consistent with ALLTEL and his experience with her.   
FINDINGS OF FACT

1. On July 1, 2003 Rhonda Sommers filed a complaint with the PUC concerning her telephone service from ALLTEL.

2. The Complaint was scheduled for mediation.

3. Mediation failed to resolve the Complaint.

4. On September 30, 2003 a Notice was sent to Ms. Sommers and ALLTEL notifying them of a Prehearing Conference to be conducted by telephone on November 10, 2003 at 10:00 a.m.
5. The September 30, 2003 Notices were not returned to the PUC as undeliverable.

6. On October 16, 2003 a Prehearing Conference Order was sent to Ms. Sommers and ALLTEL.

7. The October 16, 2003 Prehearing Conference Orders were not returned to the PUC as undeliverable.

8. On November 10, 2003 at 10:00 a.m. the Prehearing Conference was convened and the Parties were telephoned.

9. Attorney Michael Swindler, counsel for ALLTEL was available and ready for the Prehearing Conference.

10. Ms. Sommers was not available for the Prehearing Conference.

11. Ms. Sommers failed to provide any reason for her failure to be available and participate in the Prehearing Conference. 
DISCUSSION

By failing to appear for the scheduled Conference, Ms. Sommers failed to satisfy her burden and accordingly, her case must be dismissed.  66 Pa. C.S.A. §332(a).  Administrative agencies, like the Public Utility Commission, are required to provide due process to the parties appearing before them.  This requirement is satisfied when the parties are afforded notice and the opportunity to appear and be heard. Schneider v. Pa. PUC, 479 A.2d 10 (Pa. Cmwlth. 1984).

Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944 (1994)
The Prehearing Notice  was not returned to the PUC by the post office as undeliverable.  Therefore, it is presumed received by Ms. Sommers.  Once notice of a hearing and the opportunity to be heard has been provided, it is the responsibility of the parties to appear and participate in the hearing.  Craig Sentner v. Bell Telephone Co. of Pennsylvania, Opinion and Order entered October 25, 1993 at Docket No. F-00161106.  By her unexcused failure to appear for the hearing Ms. Sommers waived the opportunity to participate in the hearing and this case will be dismissed.  52 Pa. Code §5.245(a).

CONCLUSIONS OF LAW

1.
The PUC has jurisdiction over the parties and subject matter of this proceeding.  66 Pa. C.S.A. §701.



2.
The Complainant bears the burden of proof. 66 Pa. C.S.A.  §332(a).

3.
Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  

4.
After being notified, a party who fails to appear at a scheduled hearing shall be deemed to have waived the opportunity to participate in the hearing and shall not thereafter be permitted to reopen the disposition of a matter accomplished thereat.  52 Pa. Code §5.245(a)

ORDER

THEREFORE,

IT IS ORDERED THAT:

1.
The Complaint of Ms. Rhonda Sommers at C-20030633 is hereby dismissed with prejudice.
Dated: December 1, 2003



_____________________________








Ember S. Jandebeur








Administrative Law Judge
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