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Administrative Law Judge

HISTORY OF THE PROCEEDING



On August 18, 2003, Helen A. Rogers (Complainant) filed a Complaint against Verizon Pennsylvania Inc. (Verizon or Respondent), alleging, inter alia, that Respondent added wiring to her phone box for the purpose of tapping her telephone; that she does a lot of her business transactions over the phone; that her mail has been taken; and that she doesn’t need and can’t afford identity theft.

On September 9, 2003, Verizon filed an Answer denying the material averments of the Complaint and averring, inter alia, that the telephone wiring at Complainant’s residence is not for the purpose of tapping her telephone line and not for invading her privacy.  Verizon also contended that the Commission does not have subject matter jurisdiction over wiretap issues and intended to file a Motion to Dismiss.

Subsequently, on October 22, 2003, Verizon filed a Motion to Dismiss to which was attached a Notice to Plead.  In the Motion to Dismiss, Verizon averred, inter alia, that Pennsylvania’s Crimes Code which includes the “Wiretapping and Electronic Surveillance Control Act,” 18 Pa. C.S.A. §5701 et seq., sets forth the acts that constitute illegal wiretapping and the remedies available to victims of wiretapping.  18 Pa. C.S.A. §5703(1).  In addition, the Act provides for a civil remedy against those guilty of illegal activity.  18 Pa. C.S.A. §5725.

Verizon further averred that the Commonwealth Court of Pennsylvania in Clare W. McClellan v. The Pennsylvania Public Utility Commission, 159 Pa. Commonwealth Ct. 675, 634 A.2d 686 (1993) pronounced the Commission to be without jurisdiction to adjudicate claims based on the Wiretap Act.  Verizon seeks dismissal of the Complaint on the basis of lack of Commission jurisdiction.

To date, no response to the Motion to Dismiss has been filed by Complainant.

FINDINGS OF FACT



1.
Complainant is Helen A. Rogers of 5628 Baltimore Avenue, Philadelphia, PA 19143.


2.
Respondent is Verizon Pennsylvania Inc. (Verizon).



3.
On August 18, 2003, Helen A. Rogers filed a formal Complaint against Verizon Pennsylvania Inc. alleging wiretapping of her telephone through wires attached to her phone box, constituting an invasion of her privacy.



4.
On September 9, 2003, Verizon filed an Answer denying the material averments of the Complaint.



5.
On October 22, 3003, Verizon filed a Motion to Dismiss to which was attached a Notice to Plead.



6.
The Motion to Dismiss raised a question of the Commission’s jurisdiction to hear matters involving wiretap allegations, citing 18 Pa. C.S.A. §5701 et seq. and case law.



7.
Complainant failed to file an Answer to the Motion to Dismiss.
DISCUSSION



In this case, Complainant alleges that her telephone wires are being used to tap her telephone and that her privacy is being invaded.  To this Complaint, Verizon filed, inter alia, a Motion to Dismiss.  As to such preliminary motions, the Commission’s Regulation at 52 Pa. Code §5.61(a) provides as follows:

(a)  Answers to Complaints, petitions and motions shall be filed with the Commission within 20 days after the date of service, unless a different time is prescribed by statute or by the Commission.  (underlining supplied)

The Regulations, at 52 Pa. Code §5.101, also provide, inter alia,

(a)  A preliminary motion is available to participants.  The preliminary motion shall state specifically the grounds relied upon, the standing of the parties and shall be limited to the following:


(1)
A motion questioning the jurisdiction of the Commission

.  .  .


(3)
A motion to dismiss a pleading that is insufficient as to substance, that does not indicate on its face the standing of the party to participate in the proceeding, or that fails to join an indispensable party
(d)  An answer to preliminary motion may be filed within 10 days of date of service.



As can be seen from the foregoing Regulations, an Answer to the Motion to Dismiss is required.  However, Complainant did not file any Answer.  As the Commission stated in Macko v. PG Energy, Docket No. C-0014632, Opinion and Order entered June 22, 2001, with respect to a Complainant’s failure to respond to a respondent utility’s Motion to Dismiss,

Our review of the record evidence leads us to conclude that the instant Complaint must be dismissed for failure/refusal of the Complainant to prosecute same.  This Commission’s Regulation at 52 Pa. Code §5.61(c) states that it is incumbent upon a complainant to file an Answer to a motion within twenty days of service.  The Complainant failed to answer the Motion to Dismiss filed by the Respondent.  Therefore, consistent with our Regulation, the facts contained in the Motion were deemed admitted by the Complainant.



So too, in the instant matter, Complainant, by failing to respond to Verizon’s Motion to Dismiss as required by the Regulations, has admitted the material facts contained in the Motion to Dismiss, and therefore dismissal of the Complaint prior to hearing is procedurally appropriate.


Nevertheless, putting aside procedural considerations, the Complaint must be dismissed for other reasons.  As aforesaid, the gravamen of the Complaint is that Complainant’s telephone line is being tapped and that her privacy is being invaded.



First, it must be noted that Pennsylvania’s Crimes Code includes Pennsylvania’s Wiretapping and Electronic Surveillance Control Act (Wiretap Act), 18 Pa. C.S.A. §5701 et seq.  The Wiretap Act sets forth, inter alia, that acts that constitute illegal wiretapping and the remedies available to victims of wiretapping.  In addition to the criminal sanctions against wiretap activity, the Act provides for a civil remedy against those guilty of illegal activity.  18 Pa. C.S.A. §5725.



Second, Pennsylvania’s Commonwealth Court has addressed similar allegations by a telephone customer that his telephone line was illegally tapped and has pronounced the Commission to be without jurisdiction to adjudicate claims based on the Wiretap Act.  Clare W. McClellan v. The Pennsylvania Public Utility Commission, 159 Pa. Commonwealth Ct. 675, 634 A.2d 686 (1993).  In that case, Complainant alleged an illegal wiretap and that the telephone company did not take sufficient actions in response to his complaint.  The Commonwealth Court concluded in McClellan, “it is clear that McClellan must pursue his complaint against Bell in the common pleas court, because the PUC has no jurisdiction over matters governed by the [Wiretap] Act.”  McClellan, 634 A.2d at 688-89.  The Court found that any remedy to be awarded on the basis of the Wiretap Act falls exclusively to the courts.  The Court stated:
We disagree with McClellan’s characterization of this matter as a service problem because it is a futile attempt to force the PUC to address a matter which clearly must be adjudicated in the courts.  Section 701 of the [Public Utility] Code does not confer jurisdiction on the PUC to adjudicate wiretap matters.

The . . . [Wiretap] Act governs the issues raised by McClellan in his complaint.  Section 5725 of the Act . . . provides for civil remedies for violations of the Act.  These civil remedies must be pursued in the courts and not before administrative agencies . . . .  It is clear that McClellan must pursue his complaint against Bell in common pleas court because the PUC has no jurisdiction over matters governed by the [Wiretap] Act.

634 A.2d at 688.



In the instant matter, Complainant has alleged that her telephone line is being tapped and that her privacy is being invaded.  These allegations, as did the allegations in McClellan, fall outside the jurisdiction of the Commission and, as in McClellan, cannot be characterized as a service problem.



For all of the foregoing reasons, the Complaint must be dismissed.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties in this proceeding.


2.
The Commission does not have jurisdiction over matters governed by the Wiretap Act.



3.
Complainant, by failing to respond to Verizon’s Motion to Dismiss as required by the Commission’s Regulations, 52 Pa. Code §§5.61(a), and 5.101(a)(1) and (3)(d), has admitted the material facts contained in the Motion to Dismiss.



4.
Dismissal of the Complaint prior to hearing is appropriate in the instant matter.
ORDER



THEREFORE,


IT IS ORDERED:



1.
That the Motion to Dismiss filed by Verizon Pennsylvania Inc. is hereby granted.



2.
That the Complaint filed by Helen A. Rogers against Verizon Pennsylvania Inc. at Docket No. C-20031020 is hereby dismissed.


3.
That the hearing scheduled to be held on March 5, 2004 be cancelled.



4.
That the record at Docket No. C-20031020 be marked closed.

Date:
November 24, 2003



_________________________________








Herbert Smolen







Administrative Law Judge
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