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HISTORY OF THE PROCEEDINGS


On June 18, 2003, Charles W. Kessler filed a formal complaint which alleged that PPL Electric Utilities Corporation (PPL) had "cut trees for power service for new home and never asked for permission for this right of way over our mother[']s property."  As relief, Mr. Kessler asked that the Pennsylvania Public Utility Commission (Commission) direct PPL "to move these lines off property and pay damages for trees removed or accept our offer of $2000.00 for right of way and damages."  In the complaint, Mr. Kessler also alleged that he and his brother Randall L. Kessler "both have power of attorney for [their] mother."


On July 16, 2003, PPL filed an answer and new matter which alleged that PPL had "secured a right of way agreement from the owner of the property on which the new home was being constructed and PPL [had] relied upon the representations of the owner of said property in removing trees and installing lines."  As new matter, PPL requested that the complaint be dismissed for lack of subject matter jurisdiction to interpret and enforce documents involving "the location of rights of way and the ownership of real property" and for lack of "jurisdiction to award money damages."  See 52 Pa. Code §5.62(b).  Additionally as new matter, PPL sought dismissal of the complaint on the ground that Mr. Kessler "lacks standing to file a [c]omplaint on behalf of his unidentified mother."
  See 52 Pa. Code §5.62(b).


No reply has been filed to PPL's requests for dismissal of the complaint.  See 52 Pa. Code §5.62(c).  PPL's requests for dismissal of the complaint are before me for disposition.

DISCUSSION


Jurisdiction refers to a tribunal's competence to decide controversies of the nature involved in a particular case.  Riedel v. Human Relations Commission of the City of Reading, 559 Pa. 34, 739 A.2d 121 (1999).  Parties cannot by their agreement give jurisdiction to, or remove jurisdiction from, the Commission because the Commission's jurisdiction is statutorily defined in the Public Utility Code, 66 Pa. C.S. §§101-3316.  City of Philadelphia v. Philadelphia Electric Co., 504 Pa. 312, 473 A.2d 997 (1984); Latrobe Municipal Authority v. Youngstown Borough Municipal Authority, 72 Pa. Cmwlth. Ct. 84, 456 A.2d 234 (1983).  According to section 701 of the Public Utility Code, the Commission has jurisdiction to adjudicate complaints alleging a public utility's performance or nonperformance of any act which violates the Public Utility Code, a Commission regulation or a Commission order.  66 Pa. C.S. §701; 52 Pa. Code §§5.21(a) and 5.22(a)(4).



The parties' pleadings reveal that the complaint at Docket No. C-20030507 primarily involves interpretation of (1) real estate deeds to ascertain property title/ownership as of certain dates and the existence of covenants running with the land and (2) a right-of-way agreement
 to ascertain whether PPL trespassed by locating its facilities on a particular portion of property.  Unlike a common pleas court, the Commission does not have jurisdiction to construe or enforce a deed or a right-of-way agreement or to decide an action in trespass or ejectment.  See, e.g., Fairview Water Co. v. Pennsylvania Public Utility Commission, 509 Pa. 384, 502 A.2d 162 (1985); Triple Crown Corp. v. PP&L, Inc., C-00992986 (order entered May 18, 2000); Messina v. Bell Atlantic‑Pennsylvania, Inc., C‑00968225 (opinion and order adopted August 27, 1998, entered September 23, 1998; clarification opinion and order adopted June 24, 1999, entered June 28, 1999); Amati v. West Penn Power Co., C‑00945842 (order entered October 25, 1995); Nicolaides v. PECO Energy Co., C‑00003326 (opinion and order adopted April 5, 2001, entered April 6, 2001); 52 Pa. Code §57.91.  Nor is the Commission empowered to determine how much a utility should pay a landowner for a right-of-way across the owner's land.  See 52 Pa. Code §57.91.



Insofar as the complaint at Docket No. C-20030507 also seeks PPL's payment of damages for the alleged removal of trees without the landowner's consent, the Commission, unlike a common pleas court, lacks jurisdiction to award damages.  E.g., Terminato v. Pennsylvania National Insurance Co., 538 Pa. 60, 645 A.2d 1287 (1994); Elkin v. Bell Telephone Co. of Pennsylvania, 491 Pa. 123, 420 A.2d 371 (1980); Poorbaugh v. Pennsylvania Public Utility Commission, 666 A.2d 744 (Pa. Cmwlth. Ct. 1995), allocatur denied, 544 Pa. 678, 678 A.2d 367 (1996) and 548 Pa. 662, 698 A.2d 69 (1997); Info Connections, Inc. v. Pennsylvania Public Utility Commission, 157 Pa. Cmwlth. Ct. 463, 630 A.2d 498 (1993); Ostrov v. I.F.T., Inc., 402 Pa. Super. Ct. 87, 586 A.2d 409 (1991); Goodman v. Bell Atlantic-Pennsylvania, Inc.,  C‑00946116 (order entered March 24, 1995); Re Philadelphia Electric Co., 80 Pa. P.U.C. 589 (1993); Pennsylvania Public Utility Commission v. Duquesne Light Co., 63 Pa. P.U.C. 521 (1987); Pennsylvania Public Utility Commission v. National Fuel Gas Distribution Corp., 63 Pa. P.U.C. 68 (1987); Robbins v. Bell Telephone Co. of Pennsylvania, 53 Pa. P.U.C. 1 (1979); 52 Pa. Code §57.91.


Consequently, I conclude that the subject matter of the complaint at Docket No. C-20030507 is outside the Commission's jurisdiction and within the jurisdiction of the common pleas court of the county where the affected property is located.  52 Pa. Code §57.91.
ORDER


THEREFORE,



IT IS ORDERED:  That the formal complaint filed against PPL Electric Utilities Corporation at Docket No. C‑20030507 is hereby dismissed for lack of subject matter jurisdiction.

Date:  December 15, 2003















Debra Paist








Administrative Law Judge
�	Notwithstanding the complaint allegation that Messrs. Kessler have power of attorney to act for their mother, the complaint should have been filed in the name of the affected property owner who is presumably the mother of Messrs. Kessler, and the complaint should have specified the location (address) of the affected property.  Even if Charles W. Kessler has power of attorney to act for his mother, he lacks personal standing to bring an action against PPL in his own name.  In its answer, PPL alleges its belief that the complaint concerns "a property located at 197 Ridge Road, RR3, Middleburg, Pennsylvania."  This unrebutted allegation in PPL's answer coupled with the complaint allegation that Messrs. Kessler have power of attorney for their mother has prevented PPL from being prejudiced by the improper pleading in the complaint.  Given these circumstances, the filing of an amended complaint could correct the standing problem without prejudice to PPL.  However, the filing of an amended complaint would be futile because, as discussed below, the Commission lacks subject matter jurisdiction to resolve the complaint.


�	A right-of-way for a utility to place facilities across another's property may be created, and its scope may be defined, in a variety of ways such as by an easement, a lease, a right to use or license, an option to buy with right of possession, or ownership in fee simple absolute or any lesser estate of land.  See 52 Pa. Code §57.1 (definitions of transmission line right-of-way and eminent domain application).
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