
BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION
Gaetano Dianese, individually, and Dianese, Inc.
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:

C-20039351







:

AT&T Wireless Services, Inc.


:
INITIAL DECISION
Before

Wayne L. Weismandel

Administrative Law Judge
HISTORY OF THE PROCEEDING
On January 17, 2003, Gaetano Dianese, individually, and Dianese, Inc. (individually; complainant, collectively; complainants) filed a formal Complaint (Complaint) against, among other entities, AT&T Wireless Services, Inc. (respondent) with the Pennsylvania Public Utility Commission (Commission), Docket Number C-20039351
.  The gravamen of the Complaint was that respondent was refusing to agree to continue rendering service to complainants
 without receiving payment until such time as complainants’ legal actions against various entities (including the Commonwealth of Pennsylvania) were resolved.

By letter dated January 30, 2003, the Commission’s Secretary notified complainant Gaetano Dianese which of the entities named in the Complaint were properly within the Commission’s jurisdiction and which were not.  The letter also advised that the jurisdictional entities would be served with the Complaint and given twenty days to answer.
On February 10, 2003, the Complaint that had been sent via certified mail to respondent in accordance with the provisions of 52 Pa.Code §1.53(b) was returned as undeliverable.  The Complaint had been sent to 5000 Carillon Point, Kirkland, WA 98033, the address for respondent on file with the Commission.

On March 15, 2003, complainants filed their Notice Of Removal/Joinder notifying the Commission that the above-captioned Complaint, among others, was removed to the United States District Court for the Middle District of Pennsylvania.

By letter dated June 9, 2003, the Commission’s Secretary marked the above-captioned case closed because of the removal to the United States District Court for the Middle District of Pennsylvania.

By Order dated August 21, 2003, in Dianese, Inc., et al. v. Commonwealth Of Pennsylvania, No. 3:CV-03-0145, Chief Judge Vanaskie of the United States District Court for the Middle District of Pennsylvania granted motions filed by the Commission and PPL Electric Utilities Corporation to remand the above-captioned Complaint, among others, to the Commission.
By Memorandum dated September 17, 2003, the Commission’s Secretary notified the Office of Administrative Law Judge (OALJ) that the case was being administratively reopened and assigned to OALJ.
On October 1, 2003, the Complaint was served on respondent, this time at 8645 154th. Avenue N.E., Redmond, WA 98052, an address I had obtained from Ms. Lynn Radliff of respondent’s Legal Department.

By Notice dated October 3, 2003, an Initial Prehearing Conference By Telephone was scheduled for November 3, 2003, and the case was assigned to me.

As is my customary practice, I issued a Telephonic Prehearing Conference Order (Prehearing Conference Order), dated October 6, 2003.  The Prehearing Conference Order advised the parties regarding, among other things, requests for schedule change or continuance procedures, prehearing conference procedures, discovery procedures, attorney representation requirements, and the requirement that the parties keep me advised of the telephone number at which they wished to be contacted.  The Prehearing Conference Order also required the parties to serve Prehearing Conference Memoranda on or before October 27, 2003, and specified the requirements thereof.  Finally, the Prehearing Conference Order reminded the parties of the date and time of the scheduled telephonic prehearing conference.
On October 8, 2003, complainants filed a “Petition For Relief and Motion To Consolidate” (Petition).  The Petition, after acknowledging that complainants had received a letter from a representative of Verizon Pennsylvania Inc. (Verizon) stating that telephone service for the scheduled Initial Prehearing Conference By Telephone would be provided, requested an order directing both Verizon and UGI Utilities, Inc. – Gas Division (UGI) to “reinstate” service immediately and for an indeterminate time.
By letter dated October 27, 2003, I advised complainant Gaetano Dianese, among other things, that he would be contacted for the scheduled Initial Prehearing Conference By Telephone at (570) 459-9036
On October 27, 2003, respondent filed its Answer and New Matter (Answer), denying the material averments of the Complaint.  Also on October 27, 2003, respondent filed its Motion To Dismiss (Motion) the Complaint.
An Initial Prehearing Conference By Telephone in the above-captioned case, and four others, was held at 10:00 a.m. on Monday, November 3, 2003.  Complainant Gaetano Dianese appeared on his own behalf.  Complainant Dianese, Inc., despite my Prehearing Conference Order, was not represented by an attorney admitted to practice in Pennsylvania.
  Respondent was represented by James H. Cawley, Esquire.  A consolidated transcript of the five telephonic prehearing conferences containing 46 pages was prepared.
During the course of the Initial Prehearing Conference By Telephone, complainant Gaetano Dianese admitted that the account with respondent was solely in his name and was solely his responsibility, i.e., complainant Dianese, Inc. was not the customer.  Tr. 38 – 39.  The service was terminated for non-payment on October 14, 2002, and respondent subsequently wrote-off the account balance of $1,580.11.  Tr. 36.

At the conclusion of the Initial Prehearing Conference By Telephone I granted respondent’s Motion and dismissed the Complaint in the above-captioned case.
On November 5, 2003, complainants filed a “Notice of Intent to File Appeal/Exception(s)”.
On November 10, 2003, complainants filed a “Praecipe to Attach”, a “Notice re: Entry Of Appearance”, and a “Response To New Matter filed by Defendant UGI Utilities, Inc.”.

FINDINGS OF FACT

1.
On January 17, 2003, complainants filed a Complaint against respondent, among other entities, with the Commission.

2.
The Complaint against respondent was assigned Docket Number C-20039351.
3.
The gravamen of the Complaint was that respondent was refusing to agree to continue rendering service to complainants without receiving payment until such time as complainants’ legal actions against various entities (including the Commonwealth of Pennsylvania) were resolved.

4.
On October 27, 2003, respondent filed and served its Motion, requesting that the Complaint be dismissed.
5.
By Notice dated October 3, 2003, an Initial Prehearing Conference By Telephone was scheduled for November 3, 2003, and the case was assigned to me.

6.
An Initial Prehearing Conference By Telephone in the above-captioned case, and four others, was held at 10:00 a.m. on Monday, November 3, 2003.
7.
Complainant Gaetano Dianese appeared on his own behalf.
8.
Gaetano Dianese is not an attorney.

9.
During the course of the Initial Prehearing Conference By Telephone, complainant Gaetano Dianese admitted that the account with respondent was solely in his name and was solely his responsibility, i.e., complainant Dianese, Inc. was not the customer.
10.
The telecommunications service rendered by respondent to complainant Gaetano Dianese was terminated for non-payment on October 14, 2002, and respondent subsequently wrote-off the account balance of $1,580.11.
11.
At the conclusion of the Initial Prehearing Conference By Telephone on November 3, 2003, I granted respondent’s Motion and dismissed the Complaint in the above-captioned case.
DISCUSSION
Commission preliminary motion practice is comparable to Pennsylvania civil practice respecting the filing of preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).

The Commission’s regulations provide, in relevant part:


A preliminary motion is available to participants.  The preliminary motion shall state specifically the grounds relied upon, the standing of the party and shall be limited to the following:


A motion to dismiss a pleading that is insufficient as to substance, that does not indicate on its face the standing of the party to participate in the proceeding or that fails to join an indispensable party.

52 Pa.Code §5.101(a)(3)

What 52 Pa.Code §5.101(a)(3) refers to as “a motion to dismiss a pleading that is insufficient as to substance” is comparable to Pa.R.C.P. 1028(a)(4), “legal insufficiency of a pleading (demurrer).”  A demurrer is “[a]n assertion that complaint does not set forth a cause of action upon which relief can be granted”.  Black’s Law Dictionary 389 (5th ed. 1979).


It is well established that for purposes of determining preliminary objections in the form of a demurrer, the Court must accept as true all well pleaded facts and reasonable inferences which may be deduced therefrom, but not conclusions of law.  Moyer v. Davis, 67 Pa. Commonwealth Ct. 251, 446 A.2d 1355 (1982), aff’d, 501 Pa. 192, 460 A.2d 754 (1983).  It is also true that a demurrer may not be sustained unless the face of the complaint shows that the law will not permit recovery, and that any doubt should be resolved in favor of overruling the demurrer.  Association of Pennsylvania State Colleges and University Faculties v. Commonwealth, 44 Pa. Commonwealth Ct. 193, 403 A.2d 1031 (1979).  And, of course, in ruling on a demurrer a court may not consider facts not disclosed in the record.  Wells v. Pittsburgh Board of Public Education, 31 Pa. Commonwealth Ct. 1, 374 A.2d 1009 (1977).

Insurance Adjustment Bureau v. Insurance Commissioner, 86 Pa.Commw. 491; ____, 485 A.2d 858; 859-860 (1984).

Respondent’s Motion argues that the Complaint fails to set forth facts constituting a claim upon which the Commission can grant relief.  This is so because complainants have not set forth in the Complaint any “act or thing done or omitted to be done or about to be done or omitted to be done by the respondent in violation, or claimed violation, of a statute which the Commission has jurisdiction to administer, or of a regulation or order of the Commission” as required by 52 Pa.Code §5.22(a)(4).  See, also, 66 Pa.C.S. §701.

The Complaint is nothing more than a screed about a vast conspiracy engaged in by the Commonwealth of Pennsylvania and other entities to impoverish complainant Gaetano Dianese and drive complainant Dianese, Inc. out of business.  In conclusory fashion, the Complaint states that respondent (and other public utilities) is not providing proper service by refusing to forego all payment until complainants’ quixotic lawsuits are all finally resolved.  Unsurprisingly, complainants are unable to explain how this violates “a statute which the Commission has jurisdiction to administer, or . . . a regulation or order of the Commission”.

As to complainant Gaetano Dianese, the Complaint must be dismissed for failure to state a claim upon which relief can be granted.
As to complainant Dianese, Inc., in that it was never a customer of respondent it lacks standing to pursue a Complaint against respondent before the Commission.
A lack of standing on the part of a person or entity filing a pleading is a legitimate basis for dismissal of the pleading.

Standing means that a party has a sufficient stake in an otherwise justiciable controversy to obtain a judicial resolution of that controversy.  It is a concept utilized to determine if a party is sufficiently affected so as to insure that a justiciable controversy is presented.  The requirement of standing is satisfied if it can be said that the party has a legally protectible and tangible interest at stake.  Black’s Law Dictionary, 5th Ed., 1979, p. 1260.

The Commission has adopted the criteria used in Pennsylvania civil law practice to determine if a party has standing.  Courier Express, Inc. v. F. L. Shaffer Company, Inc., Docket No. C-892462 (Order dated April 11, 1990).

In determining a question of standing, it is assumed that the action complained of is in fact contrary to some rule of law, but the question is whether the plaintiff is the proper person to challenge the alleged illegality.   Wm. Penn Parking Garage v. City of Pittsburgh, 464 Pa. 168, 346 A.2d 269 (1975).

Standing requires that an aggrieved party have an interest which is substantial, direct, and immediate.  To have a substantial interest means that there must be some discernible adverse effect to some interest of the complaining party other than the abstract interest of all citizens in having others comply with the law.  To have a direct interest means that the aggrieved party must show causation of the harm to his interest by the matter of which he complains.  To have an immediate interest means that the nature of the causal connection between the action complained of and the injury to the person challenging it is sufficiently close to present a justiciable controversy.  In Re Francis Edward McGillick Foundation, 537 Pa. 194, 642 A.2d 467 (1994).

Complainant Dianese, Inc. is not, and never has been, a customer of respondent.

Complainant Dianese, Inc. has adduced no facts showing that it has either a substantial or a direct interest in the matter of which it complains.

The Complaint of complainant Dianese, Inc. must be dismissed.

The Commission is granted discretion to “dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.”  66 Pa.C.S. §703(b), 52 Pa.Code §5.21(d).  A hearing is necessary only to resolve disputed questions of fact, and when the question presented is one of law, the Commission need not hold a hearing.  Lehigh Valley Power Comm. v. PA Public Utility Comm’n, 128 Pa.Commw. 259, 563 A.2d 548 (1989), Edan Transportation Corp. v. PA Public Utility Comm’n, 154 Pa.Commw. 21, 623 A.2d 6 (1993).  This case does not involve disputed questions of fact.  The question presented is one of law only.  A hearing in this case is not necessary.  The Complaint does not set forth a claim upon which the Commission can grant relief.  A hearing would be a fruitless exercise.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties to and the subject matter of the above-captioned Complaint.

2.
To be legally sufficient as to substance, a formal complaint filed with the Commission must set forth an act or thing done or omitted to be done or about to be done or omitted to be done by the respondent in violation, or claimed violation, of a statute which the Commission has jurisdiction to administer, or of a regulation or order of the Commission.

3.
Respondent’s refusal to forego all payment until complainants’ lawsuits in various State and Federal Courts are all finally resolved does not violate the Public Utility Code, 66 Pa.C.S. §101 et seq., nor a regulation nor order of the Commission.

4.
The instant Complaint is insufficient as to substance and should be dismissed as to complainant Gaetano Dianese.
5.
A lack of standing on the part of a person or entity filing a pleading is a legitimate basis for dismissal of the pleading.

6.
The Commission has adopted the criteria used in Pennsylvania civil law practice to determine if a party has standing.

7.
Standing requires that an aggrieved party have an interest which is substantial, direct, and immediate.

8.
A person or entity who or which is not a customer of a specific public utility lacks standing to bring a complaint against that public utility.

9.
A formal Complaint brought by a person or entity who or which lacks standing is properly dismissed.
10.
The instant Complaint brought by Disnese, Inc. is properly dismissed because of Dianese, Inc.’s lack of standing.

11.
The Commission is granted discretion to dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.

12.
A hearing is necessary only to resolve disputed questions of fact, and when the question presented is one of law only, the Commission need not hold a hearing.

13.
This case does not involve disputed questions of fact, but rather a question of law only.

14.
A hearing is not necessary in this case.

ORDER

THEREFORE,

IT IS ORDERED:

1.
That the Complaint filed by Gaetano Dianese, individually, and Dianese, Inc. against AT&T Wireless Services, Inc., Docket Number C-20039351, is dismissed as to Gaetano Dianese and the record marked closed.
2.
That the Complaint filed by Gaetano Dianese, individually, and Dianese, Inc. against AT&T Wireless Services, Inc., Docket Number C-20039351, is dismissed as to Dianese, Inc. and the record marked closed.

Date: November 26, 2003
















Wayne L. Weismandel








Administrative Law Judge

�	The filed document, styled “Formal Complaint”, named a mix of Commission regulated public utilities and various other entities not regulated by the Commission as respondents.  To the extent the document constituted a formal complaint against AT&T Wireless Services, Inc. it was separately docketed at Docket Number C-20039351.


�	It was eventually established that only complainant Gaetano Dianese had an account, in his name, with respondent for service.


�	As of the writing of this Initial Decision, this remains the address for respondent that one finds using the Commission’s mainframe computer (NA21 screen).


�	Gaetano Dianese is not an attorney.  Tr. 8.  Gaetano Dianese attempts to represent Dianese, Inc. by virtue of a power-of-attorney.  This is not a legitimate purpose of a power-of-attorney and does not excuse violation of the statute prohibiting the unauthorized practice of law.  See, Kohlman v. Western Pennsylvania Hospital, 438 Pa.Super. 352, 652 A.2d 849 (1994), appeal denied, 541 Pa. 640, 663 A.2d 692 (1995).


�	Complainant Gaetano Dianese refuses to recognize that there are five separate cases pending before the Commission, each with a unique Docket Number, and each involving a separate public utility regulated by the Commission.  Consequently, he continues to file all documents at all Docket Numbers, thereby unduly burdening the Commission’s Secretary’s Bureau and all of the respondent utilities.
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