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OPINION AND ORDER
BY THE COMMISSION:


Before the Commission for consideration are the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Wayne L. Weismandel issued on June 5, 2003, the Exceptions filed on June 23, 2003, by Service Employees International Union, Local 69, AFL-CIO (Complainant) and the Exception filed on June 25, 2003, by The Peoples Natural Gas Company, d/b/a Dominion Peoples (Respondent).  Reply Exceptions were filed on July 15, 2003, by both the Complainant and the Respondent.
History of the Proceeding


On September 20, 2002, the Complainant filed a Formal Complaint against the Respondent which alleged that the Respondent “permitted employees of an outside contractor to begin reading meters in a portion of [Respondent’s] distribution system in Blair County.”  The Complainant alleged that by using an outside contractor, the Respondent had violated the Respondent’s tariff, Section 2206(a) of the Pennsylvania Public Utility Code (Code), 66 Pa. C.S. § 2206(a), and Section 56.12 of the Commis​sion’s Regulations, 52 Pa. Code § 56.12.  On October 15, 2002, the Respondent filed an Answer and New Matter which admitted the use of an outside contractor on a temporary basis, but denied that practice violated the Respondent’s tariff, the Code or the Commission’s Regulations.  The Complainant filed its Answer to New Matter on October 29, 2002, denying the material averments of the Respondent’s New Matter.


On November 4, 2002, the Complainant filed a Motion for Judgment on the Pleadings.  The Respondent filed its Answer and Cross-Motion for Judgment on the Pleadings on November 25, 2002.  On December 16, 2002, the Complainant filed its Answer to the Respondent’s Cross Motion.  As a result of a pre-hearing conference held January 27, 2003, the Parties stipulated that the sole employee of the outside contractor, who had been reading meters, had become a direct employee of the Respondent.  That fact rendered the Complaint moot, but both Parties requested that the case be converted to a Petition for Declaratory Order pursuant to Section 331(f) of the Code, 66 Pa. C.S. § 331(f), and the Commission’s Regulations at 52 Pa. Code § 5.42.  The ALJ granted the Parties’ request by Order issued January 27, 2003.


On or about March 12, 2003, the Respondent filed two affidavits, with the consent of the Complainant, which resolved all outstanding issues of fact.  On June 5, 2003, the ALJ issued his Initial Decision.  The ALJ found that the Respondent had not violated either the Commission’s Regulations or the Code by using an outside contractor for meter reading services, but that the Respondent did violate its tariff.  As noted above, the Complainant and Respondent have each timely filed Exceptions and Reply Exceptions.
Discussion


We note that any Exception or argument that we do not specifically address herein has been duly considered and will be denied without further discussion.  University of Pa. v. Pa. P.U.C., 485 A.2d 1217 (Pa. Cmwlth. 1984) (holding that the Commission is not required to consider expressly or at great length each and every contention raised by a party).  


The ALJ determined that the matter could be adjudicated by judgment on the pleadings as requested by both Parties.  (I.D. at 7-8).  He then addressed three distinct issues:  whether the use of outside contractors to read meters violated Section 2206(a) of the Code; whether that practice violated Section 56.12 of the Commission’s Regulations; and, whether that practice violated a provision of the Respondent’s tariff which provided for the right of the Respondent to enter upon property for reading meters.  With regard to the Code and the Commission’s Regulations, the ALJ found that prior Commission decisions had ruled directly on those issues and there was no prohibition regarding the use of outside contractors.  (I.D. at 8-11).  However, the ALJ found that the Respondent’s tariff was restrictive in nature and permitted access to property for meter reading by the Respondent and its employees only, not private contractors hired by the Respondent.  (I.D. at 11-13).  It is from these determinations that the Parties have excepted.  


The Complainant filed two Exceptions claiming error in the Initial Decision to the extent that the ALJ determined that the practice of using outside contractors for meter reading did not violate the Code or the Commission’s Regulations.  A third Exception simply requested that the Respondent be provided specific notice in the event that the Respondent sought to modify its tariff regarding meter reading practices.  



In its first Exception, the Complainant argues that the ALJ erred when he determined that Section 2206(a) of the Code does not prohibit a utility from contracting with a non-utility to provide meter reading services.  (Complainant’s Exceptions at 2-6).  That Section provides, in pertinent part:  
§ 2206(a)  Quality.—A natural gas distribution company shall be responsible for customer service functions consistent with the orders and regulations of the commission, including, but not limited to, meter reading, installation, testing and maintenance and emergency response for all customers, and complaint resolution and collections related to the service provided by the natural gas distribution company.



In the Initial Decision, the ALJ focused on the statutory declaration that the distribution utility shall be “responsible for” meter reading.  The ALJ distinguished the phrase “responsible for” from other possible phrases which would have provided that the utility itself must perform the activity.  He ruled that Section 2206(a) of the Code unambiguously provides that the utility would be responsible for meter reading, not that the utility was prohibited from engaging a contractor to perform that service.  (I.D. at 8‑9).  


The Complainant argues that the ALJ erred by failing to acknowledge Sections 102 and 1101 of the Code in his analysis.  The Complainant asserts that Section 102 of the Code defines “service” to include all acts performed by, and all facilities of, a utility.  Thus, the Complainant contends that meters and meter reading are a utility service. The Complainant further argues that Section 1101 provides that only those entities with a certificate of public convenience may provide utility services.  The Complainant then asserts that the interplay between Sections 102 and 1101 of the Code requires that a utility and its employees perform meter reading and prohibits the use of outside contractors since an outside contractor does not possess a certificate of public convenience.  (Complainant’s Exc. at 2-3).  


Similarly, the Complainant argues that Section 2203(3) of the Code prohibits the Commission from unbundling meter reading without conducting a rule​making proceeding.  The Complainant asserts that the prohibition against unbundling requires that any entity engaging in meter reading must be a utility unless the Commission has completed the rulemaking process to permit such activity.  (Id. at 3-4).  Furthermore, the Complainant asserts that the ALJ has erred in his reading of the word “responsible” in Section 2206(a) of the Code.  According to the Complainant, once the Code provides that the utility is “responsible” for performing a particular function, such as meter reading, that function cannot be delegated.  (Complainant’s Exc. at 4-6).  


The Respondent rejoins that there is a tremendous difference between a statutory declaration that a utility is responsible for a particular function and a declaration that a utility is prohibited from using contractors to perform that function.  The Respondent argues that the Complainant’s interpretation would lead to the absurd result that any service provided by a contractor for a utility would require a certificate of public convenience.  The Respondent cites examples such as tree trimming, water main replacement by construction contractors and the like.  (Respondent’s R.Exc. at 1‑3).  


The Respondent also argues that the provisions in Sections 2203(3) and 2206(a) of the Code are unavailing to the Complainant.  According to the Respondent, Section 2203(3) imposes certain requirements before the Commission can unbundle metering such that metering and meter reading could be provided by non-utility providers.  However, in this case, the Respondent argues that there are no separate charges in the Respondent’s tariffs or on customer’s bills.  There is no “unbundling” of meter reading service since, from the customer and the Commission’s perspective, the Respondent is responsible for providing the service.  (Respondent’s R.Exc. at 4).  


The Respondent further argues that the declaration in Section 2206(a) of the Code that the Respondent is “responsible” for meter reading means what it says.  There is no ambiguity and, therefore, no need to read “employee” into that Section.  According to the Respondent, if the General Assembly had intended to restrict the provision of the listed services, it could easily have done so.  The fact that it did not weighs against the Complainant here.  


We agree with the ALJ that the statutes referenced by the Complainant do not stand for the proposition that a utility is barred from using outside contractors to perform meter reading services.  At all times, the utility is responsible for the quality of service and the conduct of its contractors as they perform this service.  But that is not to say that a utility is prohibited from using contractors for this function.  Therefore, a utility is not prohibited, as a matter of law, from using an outside contractor to perform meter reading services subject to the utility’s ongoing responsibility and control.  Accordingly, this Exception is denied.  


The Complainant’s second Exception involves our Regulation at 52 Pa. Code § 56.2.  That Section reads in pertinent part:  “Except as provided in this section, a utility shall render bills based on actual meter readings by utility company personnel.”  The Complainant argues that use of the word “personnel” in the regulation means, exclusively, utility employees.  (Complainant Exc. at 6).  The Complainant notes that the ALJ discussed this regulation and determined that this Commission has already ruled on this question and found that the word “personnel” does not require employees.  However, the Complainant argues that the ALJ failed to consider Commission precedent that “hold to the contrary.”  (Id. at 8-10).  


The Respondent argues that the ALJ properly applied prior Commission decisions on this subject.  According to the Respondent, the “contrary” cases cited by the Complainant are not contrary at all.  The Respondent asserts that a fair reading of the decisions cited by the Complainant indicates that there has been no prohibition of utilities’ contracting for meter reading services.  (Respondent’s R.Exc. at 6‑10).



This question has been addressed by this Commission on several occasions.  In Wayne L. Moyer v. PECO Energy Company, Docket No. C-00003176 (Order entered January 24, 2001), In Re: The Contracting for Service with Bermex, Inc., Docket No. M‑00960801 (Order entered September 18, 1996), and Gene Fritz, et al. v. The Peoples Natural Gas Company, Docket No. C-00957277 (Order entered February 8, 1996), we held that there was no prohibition against the use of outside contractors for the meter function as a matter of law.  Nothing has altered the landscape since our decisions in those proceedings.  As noted by the ALJ, Moyer was decided after the effective date of Section 2206(a) of the Code.  It is important to note that this record is devoid of any evidence whatsoever that the utility failed to properly train, monitor or perform appropriate background checks on the involved contractor personnel.  Equally important, there is no evidence whatsoever in this proceeding that the Respondent failed provide adequate service with regard to meter reading.  



Our review of the record evidence indicates that the ALJ carefully considered the arguments presented and properly applied our prior decisions to this issue.  The ALJ noted that our decisions in Moyer,  Bermex, and Fritz, all considered this issue and found that our Regulation at Section 56.12 permits the use of outside contractors subject to the utility’s ongoing oversight and control.  The ALJ properly found in accord with Fritz that absent an “allegation that the employment of an outside contractor for meter reading results in inadequate or unreasonable utility service, the cited language of 52 Pa. Code § 56.12 does not, in and of itself, prohibit a utility from using an outside contractor to perform meter reading services.”  (I.D. at 11).  As we have noted above, no allegations of inadequate or unreasonable utility service have been made in this proceeding.  


The Complainant cites Johnston v. Peoples Natural Gas Co., Docket No. C‑00935240 (Order entered March 5, 1995) and Joseph v. Equitable Gas Co., Docket No. C‑00015519, 2002 Pa. PUC LEXIS *7 (Order entered March 16, 2002), as contrary to the ALJ’s Initial Decision here.  According to the Complainant, these two decisions cannot be reconciled with the ALJ’s decision on these issues.  However, neither of these cases supports the Complainant in this proceeding.  


In Johnston, an Initial Decision that became final by operation of law, the ALJ ruled that where a Commission Regulation did not expressly require the use of a utility “employee” to perform a particular function, no such requirement would be read into the Regulation.  The ALJ stated:  
The Commission only requires that the duties, obligations and responsibilities imposed by Sections 56.94, 56.95, 56.97, and 56.100(1) (relating to Sections 56.91-56.95) be performed by a “utility employe”.  The omission of this phrase from Sections 56.91-56.93, 56.96 is indicative that the Commission did not intend to require a utility to use its employees to perform these duties, obligations and responsibilities.  Thus, it is my opinion that, while a utility may use its own employees 
to make the personal contacts required by Section 56.93, in the absence of an express direction from the Commission (as in Section 56.94) it is not required to do so.  
Johnston, slip op. at 14.



Far from aiding the Complainant here, Johnston dismissed the complaint before it because the Regulation at issue failed to expressly require that a function be performed by a “utility employee.”  Here, the Regulation at issue refers to “utility personnel.”  The phrase “utility personnel” is broader than “utility employee.”  It is sufficiently broad to encompass contractor personnel monitored and ultimately controlled by the utility.  Had we intended to restrict the performance of the meter reading function to “utility employee,” that is what would have been stated.  


In Joseph, another Initial Decision that became final by operation of law, the issue was: “When a public utility issues a ratepayer a 10-day service termination notice for non-payment, and at the same time, refers the past due amount to a third party collection agency, does the utility remain obligated to negotiate a payment arrangement with the ratepayer directly?”  Pa. PUC  LEXIS at *7-*8.  The ALJ found that the utility impermissibly refused to negotiate a payment arrangement with a ratepayer.  The utility had claimed that it was unable to enter into negotiations with the ratepayer as a result of its contract with the third party collection agency.  The utility was directed to cease and desist from refusing to negotiate payment arrangements when accounts had been referred for collection.  Id. at *13.  In the course of his discussion, the ALJ opined that the obligation to impose a payment arrangement had been placed directly on the utility and the obligation “cannot be delegated by the utility to a third party collection agency, whether by contract or otherwise.”  Id. at *12.  


Unlike the utility in Joseph, the Respondent is not attempting to disassociate itself from the service performed on the basis of a contract with an outside contractor.  The Respondent maintains full responsibility for the service provided and must ensure that service meets all the requirements of the Code and our Regulations.  As we have held in Fritz, Bermex and Moyer, our Regulation at 52 Pa. Code § 56.12 does not prohibit the use of outside contractors for meter reading, subject to ongoing oversight and control by the utility.  However, the utility cannot avoid its responsibility to perform meter reading services on the basis of an outside contract.  But that is not to say that the utility cannot perform the service through outside contractors.  


We do not find Joseph to be at odds with this conclusion.  The utility failure in Joseph was the refusal to perform an obligation imposed by our Regulations, not the use of an outside contractor.  In the case before us, if the outside contractor refuses to perform meter reading services, the Respondent retains that obligation and must perform that service consistent with our Regulations regardless of the actions of the outside contractor.  Accordingly, this Exception is denied.  


The Complainant’s third Exception requests specific notice requirements in the event that the Respondent attempts to modify its current tariff.  Our discussion and disposition of the Respondent’s Exception, infra, renders this Exception of the Complainant moot.  


The Respondent excepts to the ALJ’s determination that a provision in the Respondent’s tariff must be narrowly read to preclude the use of an outside contractor for meter reading.  The Respondent’s tariff, The Peoples Natural Gas Company Tariff Gas PA-PUC No. 43 provides at Original Page 18:  
The meter and all pipe fittings and appliances furnished by the Company on the premises shall remain the property of the Company, and the Company shall have the right at all reasonable times to enter in and upon the premises for reading and change of meters, inspection, and reclaiming of its property.



The ALJ reviewed the foregoing language, in light of the tariff’s definition of the word “Company,” which is defined at the tariff’s Original Page 4 as:  “The entity doing business as The Peoples Natural Gas Company.”  (See, I.D. at 12).  The ALJ viewed the definition as a narrow one, drafted by the Respondent which must be construed against it.  (Id.).  The ALJ contrasted this tariff provision to that at issue in Terry L. Cunningham v. Duquesne Light Company, Docket No. C-00968286 (Order entered November 25, 1997).  The tariff in Cunningham expressly permitted Duquesne’s employees or representatives to have access to a customer’s premises for the purpose of reading meters, for inspection and repairs.  (Cunningham, slip op. at 15-16).  According to the ALJ here, since the Respondent’s tariff merely provides for the ability of the “Company” to enter onto a customer’s premises for the purpose of attending to a meter, and “Company” is not defined to include “representatives,” then the use of an outside contractor to perform those functions is not consistent with the Respondent’s tariff.  


The Respondent argues that the ALJ misconstrues Cunningham which found as a matter of law that utilities may use outside contractors to perform meter reading functions.  According to the Respondent, the focus in Cunningham was not the tariff’s specific reference to “representatives” as much as whether or not a utility may use outside contractors for meter reading functions as a matter of law.  (Respondent’s Exc. at 4-5).  


The Respondent also asserts that the ALJ’s analysis is “internally incon​sistent.”  The Respondent points out that Section 2206(a) of the Code “provides that a gas ‘company shall be responsible for…meter reading….’”  (Respondent’s Exc. at 3) (Emphasis Respondent’s).  The Respondent also points to our Regulations at 52 Pa. Code § 56.12 which also “provides that customers’ bills are to be based upon actual meter readings ‘by utility company personnel.’”  (Id.).  (Emphasis Respondent’s).  The Respondent argues that it is inconsistent for the ALJ to have found that the word “company” in the Code and the Regulations does not preclude the use of outside contractors, but its use in Respondent’s tariff does.  (Respondent’s Exc. at 3-4).  In this context, the Respondent also points out that this Commission may not “issue a blanket legal disapproval of a company’s method of performing its public service function, absent evidence that the particular method chosen is leading to inadequate or unreasonable service.”  (Id. at 3).  The Respondent cites to  Peoples Cab Co. v. Pennsylvania Public Utility Commission, 260 A.2d 490 (Pa. Super. 1969), and Peoples Cab Co. v. Pennsylvania Public Utility Commission, 137 A.2d 873 (Pa. Super. 1958), for this proposition.  


The Complainant rejoins that the ALJ properly construed the tariff provision at issue.  According to the Complainant, the issue concerns the ability of a utility to assign or delegate its rights to a third party without any notice to, or consent by, the utility’s customers.  Absent an express assignment or delegation of the utility’s rights, the Complainant contends that such a delegation cannot be read into the tariff.  (Complainant’s R.Exc. at 2-3).  


On this issue, we find that the ALJ has adopted far too narrow an interpretation of the Respondent’s tariff.  As pointed out by the Respondent, the ALJ properly determined that, as a matter of law, the Respondent is not precluded from engaging outside contractors to perform this function.  In this context, the use of the word “company” in the Respondent’s tariff should not be read to be more restrictive than its use in the Code or our Regulations.  


We also agree with the Respondent that the ALJ’s view of Cunningham incorrectly focused on the difference in tariff language.  We view that case as consistent with the Fritz, Bermex and Moyer line of cases that permitted the use of outside contractors for the meter reading function, subject to ongoing monitoring and control by the utility.  We find nothing in the tariff provision at issue that is inconsistent with the Respondent’s use of outside contractors to perform the meter function, provided there is no showing that the Respondent has provided inadequate or unsafe service.  


The Complainant’s view of the tariff provision and the Respondent’s Exception is overly broad.  The Respondent cannot “assign” or “delegate” its responsibility to perform the meter functions to an independent third party.  The Respondent may, if it chooses, use outside contractors to perform the function, but the Respondent bears the responsibility to ensure that the service is provided consistent with its obligations under the Code and our Regulations.  Thus, we do not perceive the Respondent’s use of outside contractors for this function to be an assignment or delegation of rights as those terms are used by the Complainant.  Accordingly, the Respondent’s Exception is granted.  

Conclusion


For the foregoing reasons, we will deny the Exceptions of the Complainant, grant the Exception of the Respondent and adopt the Initial Decision of ALJ Weismandel as modified by this Opinion and Order; THEREFORE,


IT IS ORDERED:


1.
That the Exceptions filed on June 23, 2003, by Service Employees International Union, Local 69, AFL-CIO are denied.  


2.
That the Exception filed on June 25, 2003, by The Peoples Natural Gas Company, d/b/a Dominion Peoples is granted.  


3.
That the Initial Decision of Administrative Law Judge Wayne L. Weismandel issued June 5, 2003, is adopted as modified by this Opinion and Order.  


4.
That the Motion for Judgment on the Pleadings filed on November 4, 2002, by Service Employees International Union, Local 69, AFL-CIO is denied.  


5.
That the Cross-Motion for Judgment on the Pleadings filed on November 25, 2002, by The Peoples Natural Gas Company d/b/a Dominion Peoples is granted.  







BY THE COMMISSION,







James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  December 18, 2003
ORDER ENTERED:  December 19, 2003
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