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INITIAL DECISION

Before

Fred R. Nene        

Administrative Law Judge

history of the proceeding
In a formal complaint filed on May 5, 2003, Georgiann Gannis (“Complainant”) sought the Commission’s review of an earlier decision of the Bureau of Consumer Services (“BCS”) which had established a payment arrangement that would allow Ms. Gannis to continue to receive electric utility service from Duquesne Light Company (“Respondent” or “Duquesne Light”) while paying off the balance due on her account.  Duquesne Light filed a timely answer and the Commission scheduled a telephonic hearing to be held at 10:00 a.m. on Monday, December 1, 2003.
Ms. Gannis failed to appear for the scheduled hearing.  I telephoned her at the scheduled time and an answering machine at 412-481-1838 requested that I leave a message.  I left a message identifying myself and the purpose of my call along with a telephone number.  My call was not returned by 10:15 a.m. when I proceeded to hold the hearing in her absence.

The record consists of a tape-recording of testimony and 4 exhibits introduced by Duquesne Light.  Because she failed to appear as scheduled or to contact the Commission regarding her inability to attend, Ms. Gannis’ complaint will be dismissed with prejudice and she will be directed to make a lump sum payment based on the earlier BCS decision and calculated in accordance with the Commission’s policy as articulated in Stammel v. PG Energy, Docket No. C-20027994, entered May 21, 2003.

findings of fact

1. The Complainant is a residential electric utility customer of Duquesne Light Company.

2. At the time of the hearing the Complainant owed a balance of $1,751.22 to Duquesne Light.

3. The Complainant filed an informal complaint with the BCS which was decided on March 21, 2003 and from which the Complainant filed this appeal.

4. The BCS ordered Ms. Gannis to pay Duquesne Light a lump sum of $845.00 by April 15, 2003 and then, beginning in May 2003, to pay her monthly budget amount (then $71.00) plus $50.00 each month toward her arrears (then $2,113.71).

5. Ms. Gannis did not pay the lump sum as directed by BCS but has substantially complied with the monthly payment schedule by paying $836.00 of the $847.00 ($121.00 x 7) required to be paid between May and November 2003.

6. Since the time of the BCS decision, Ms. Gannis has paid for her electric utility consumption plus $289.00 toward her arrears.  This figure does not include an electric bill due on December 4, 2003.

discussion

By failing to appear and present evidence in support of her complaint, Ms. Gannis has failed to meet her burden of proving that she is entitled to the relief requested.  When actual notice of the hearing is sent to the complainant by regular mail and such notice is not returned as undeliverable, it is presumed that the complainant knew of the scheduled hearing.  Sumaras v. Hartwick, 698 A.2d 71 (Pa. Super. Ct. 1997).  In this case the hearing notice dated October 29, 2003 as well as my prehearing order dated November 4, 2003 advised both parties of the hearing time and date and described how to request a change in the schedule and how to notify me if I was to contact them at a telephone number other than the one listed in the hearing notice.

The unexplained failure of a complainant to attend a hearing will result in a dismissal, with prejudice, of that complaint.  Jefferson v. UGI Utilities, Inc., Docket No. Z-00269892 (entered December 26, 1995).  Further the underlying BCS determination in the case will become the operative decision of the Commission.  Lastly, if the complainant has not complied with the BCS decision, then a catch-up payment equal to the amount of the missed BCS payments is to be required.  Claypool v. T.W. Phillips Gas and Oil Co., Docket No. Z-00248730 (entered December 22, 1995).  The amount of the catch-up payment is to be calculated as the sum of any lump sum payment amount directed by the BCS plus the monthly regular budget or actual payment amounts for current consumption.  Stammel v. PG Energy, Docket No. C-20027994 (entered May 21, 2003).  To not uphold and enforce the terms of the BCS decision would reward a complainant for not participating in the scheduled hearing.

In this case Ms. Gannis has paid for her electric consumption during the time her complaint was being considered by the Commission.  She has made some payments toward her arrears, but has not paid the lump sum of $845.00 as directed by the BCS.  Under the Stammel decision, Ms. Gannis is to be given credit for $289.00 toward the lump sum since she paid that amount over her budgeted monthly payments.  However, since one or more monthly bills will likely become due and owing prior to the Commission’s final Order in this matter, I am directing Duquesne Light to issue an updated bill calculated under Stammel to the Complainant within 15 days of the Commission’s final Order and I am directing the Complainant to make prompt payment of Duquesne Light’s bill or to risk the loss of electric utility service.
conclusions of law

1. The Commission has jurisdiction over the parties to and the subject matter of this dispute.

2. As the party seeking affirmative relief from the Commission, the Complainant bears the burden of proof in this matter.

3. By failing to appear and prosecute this matter at a scheduled hearing the Complainant has failed to meet her burden of proof.

order

THEREFORE,

IT IS ORDERED:

1. That the complaint of Georgiann Gannis v. Duquesne Light Company at Docket No. C-20030232 is dismissed with prejudice for failure to prosecute.
2. Within 15 days of the date the Commission’s Order in this case is entered, Duquesne Light Company shall issue a bill to Georgiann Gannis in an amount equal to the sum of all amounts owed for consumption but not paid, as required by the Bureau of Consumer Services’ determination at BCS Case No. 0967820.  The bill shall be calculated in accordance with the Commission’s Order in Stammel v. PG Energy, Docket No. C-20027994 (entered May 21, 2003) and McDuffie v. PECO Energy Co., Docket No. Z-01019604.
3. Within 30 days of the date on which the Commission’s Order in this case is entered, Georgiann Gannis shall pay to Duquesne Light Company the amount of the bill prepared in accordance with Paragraph 2 above, to become current with the determination of the Commission’s Bureau of Consumer Services.

4. In addition and beginning with the first electric bill received after the date on which the Commission’s Order in this case is entered, Georgiann Gannis shall pay to Duquesne Light Company the regular monthly budget amount on her electric bills plus an additional $50.00 per month toward the arrearage on the account, by the due date of each month’s bills, and shall continue to pay the electric bills in this manner until the arrearage on the account is paid in full.

5. If Georgiann Gannis complies with the payment terms of this Order, Duquesne Light Company shall not impose any late payment charges on the past due balance on this account.

6. If Georgiann Gannis fails to comply with the payment terms of this Order Duquesne Light Company is authorized to terminate her electric service upon compliance with the applicable provisions of the Public Utility Code, 66 Pa. C.S.A. §§101, et seq.
Date:  December 2, 2003



___________________________








Fred R. Nene








Administrative Law Judge
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