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HISTORY OF THE PROCEEDINGS


On May 20, 2003, All in the Family Auto Sales/Rental Cars, Inc., filed an application seeking Commission approval for the right to begin to transport as a common carrier, by motor vehicle, persons upon call or demand, in the city of Harrisburg, the boroughs of Penbrook, Paxtang, Steelton, Hummelstown, Middletown and Highspire, and the townships of Susquehanna, Swatara, Lower Paxton and Lower Swatara, all located in Dauphin County, Pennsylvania.  The application was docketed on July 1, 2003.   Notice of application was published in the Pennsylvania Bulletin on July 12, 2003.  A protest was filed by Keystone Cab Service, Inc..  
                            This case was assigned to me on October 1, 2003.  On the same day, the parties were informed by written notice that a hearing would be held on December 3, 2003.  The hearing notice contained the following statement: 
Attention: You may lose the case if you do not come to this hearing and present facts on the issues raised.                         



On October 7, 2003, I sent to the parties a prehearing order in which I reiterated the necessity to participate in the hearing, and set forth the requirements for a continuance. 


By an undated letter that I received on November 17, 2003, Keystone requested a continuance.  Because the letter contained no indication that it had been served on All in the Family, I denied the request on November 18, 2003.  


Keystone filed and sent to me a second letter requesting a continuance.   This letter was identical to the first, except that it was now dated November 20, 2003, and contained a "cc" notation indicating that it was sent by certified mail on All in the Family.  Because requests for continuances must be made by motion, 52 Pa. Code §1.15(b), this letter amounted to a motion.  It was not signed by an attorney for Keystone, but by Keystone's president.  I did not act on this letter for two reasons.  First, it was filed by a non-attorney, in violation of the prohibition against the unauthorized practice of law.  Second, because it was served by mail on November 17, 2003, the time to answer the motion did not expire until the day of the hearing.  52 Pa. Code §§5.103(c), 1.56(b).


On or about November 28, 2003, Keystone filed a letter asking me to dismiss the application because All in the Family was a corporation not represented by an attorney.  This letter, like the previous ones was, in effect, a motion.  Like the previous ones, it was not signed by an attorney for Keystone, but by Keystone's president.  I did not act on this letter for two reasons.  First, it was filed by a non-attorney, in violation of the prohibition against the unauthorized practice of law.  Second, because it was served by mail on November 17, 2003, the time to answer the motion did not expire until the day of the hearing.  52 Pa. Code §§5.103(c0, 1.56(b).



At 10:00 a.m. on December 3, 2003, the only persons in the assigned courtroom were the court reporter and I, although she informed me that a protestant had been there earlier.  I waited until 10:15 a.m. in the event that one or more parties was unavoidably delayed.  The protestant reentered the courtroom, but nobody else appeared.  I convened the hearing at 10:15 a.m.  The only person then present in addition to the court reporter and I was the president of Keystone, who acknowledged on the record that he is not an attorney.  I then adjourned the hearing.
FINDINGS OF FACT


1.
All in the Family is the applicant in this proceeding.



2.
All in the Family had due notice of the time and place of the hearing scheduled in this case.



3.
All in the Family failed to appear at the hearing and prosecute its application, and its failure to appear was unexcused.

DISCUSSION


The Public Utility Code, 66 Pa. C.S. §1103 provides that the Commission may grant an application for a certificate of public convenience if the Commission shall find or determine that the granting of the certificate is necessary or proper for the service, accommodation, convenience, or safety of the public.  A Commission statement of policy at 52 Pa. Code Section 41.14 provides that an applicant seeking common carrier authority has the burden of demonstrating that approval of the application will serve a useful public purpose, responsive to a public demand or need.  It also provides that the applicant has the burden of demonstrating that it possesses the technical and financial ability to provide the proposed service. Because All in the Family is the applicant here, it was required to carry these burdens.  All in the Family has presented no evidence in support of either of these issues by virtue of its failure to attend the scheduled hearing in this case.  Accordingly, I conclude that the application should be dismissed for failure of All in the Family to prosecute this case.


Although I am dismissing this case for failure to prosecute, I believe a comment would be useful regarding the need for corporations to be represented by attorneys in such cases.  



The law concerning the practice of law in Pennsylvania is clear.  A person, who is not an attorney at law, who practices law commits a third degree misdemeanor.  42 Pa. C.S. §2524.   The law of the Commonwealth concerning what constitutes the practice of law also is clear.  A non-attorney, even a corporate officer, who attempts to represent a corporation before a court is engaged in the unlicensed practice of law.  Pub. Service Water Co. V. Pa. Pub. Util. Com., 165 Pa. Commonwealth Ct. 463, 645 A. 2d 423, 426 n.1 (1994); Walcavage v. Excell 2000, Inc., 331 Pa. Superior Ct. 137, 480 A.2d 218 (1984).  This rule is equally applicable to certain proceedings before Commonwealth agencies.  Keystone Carbon and Oil Co, Inc. V. Commonwealth, DER, 1993 EHB 765 (a corporation may not appear before the Environmental Hearing Board through its president); Appeal of Jefferson Manor, Docket No. 23-93-001 (Dept. Of Public Welfare, Office Of Hearings and Appeals, 1993) (certified public accountants may not represent clients before the DPW Office of Hearings and Appeals).  Finally, the Court in Blair v. Motor Carriers Service Bureau, Inc., 40 D&C 413 (1939) held that the filing of pleadings in contested proceedings before this Commission is the practice of law, which is limited to licensed attorneys.  This rule is not limited to Pennsylvania.  Pub. Serv. Com. Of Md. V. Hahn Transportation, Inc., 253 Md. 571, 253 A.2d 845 (1969). 


Until recently, the preparation of applications for certificates of public convenience was an area of ambiguity.  When such applications are filed, they are initially unprotested, and thus uncontested.  The practice in such cases has been to allow the filing to be done by a non-attorney, typically a corporate officer.  If the application is never protested, it is handled by Commission staff without referral to an administrative law judge, and, presumably, without the services of an attorney.  On the other hand, if the application was protested, the applicant would be required to obtain counsel at the hearing or earlier to handle any legal matters that arose.  Of course, it should be obvious that a protestant corporation must also be represented by an attorney in such a case.



After this application was filed, the Commission decided that the mere filing of an application by a non-attorney on behalf of a corporate applicant is unlawful.  The Commission ruled that such an application is deficient on its face, and must be stricken. See, Application of H. E. Rohrer, Inc. t/d/b/a Rohrer Bus Service for Approval of Abandonment or Discontinuance of Service, Docket Number A-000976 1 8F0002, Am-B (Order adopted July 17, 2003, entered July 18, 2003).  The Commission ruled that the application should be stricken without prejudice to the applicant’s right to file a new application, prepared and filed by an attorney representing applicant.  Because All in the Family's application was filed and docketed by the Bureau of Transportation and Safety (BTS) before the Commission adopted its decision in Rohrer, All in the Family could not have known about the change in practice required by Rohrer.  Considering that there is a significant filing fee associated with filing such applications, it would appear to be unreasonable to dismiss an application because it was not prepared by an attorney, after the BTS accepted and processed the application, and retained the filing fee.  For that reason, I intended to follow the prior practice and permit All in the Family to proceed with its application if it was represented at the hearing by an attorney.   Of course, this situation resolved itself because All in the Family did not appear at the hearing at all.  In the future, applications which are filed by non-attorneys on behalf of corporations (or partnerships, for that matter) should be rejected by the BTS, and the applicants should be told at the outset that the application must be filed by an attorney.  It is extremely inefficient to process such applications to the point of setting a hearing, only for the ALJ to then dismiss them because they were not filed by licensed attorneys.  It is also unfair to accept the filing fee when the agency knows that the application is "deficient on its face."  
CONCLUSIONS OF LAW


1.
As the applicant, All in the Family bore the burden of proving that approval of this application would serve a useful public purpose, responsive to a public demand or need, and that it possesses the technical and financial ability to provide the proposed service. 



2.
All in the Family failed to meet its burden because it failed to appear and prosecute its application.



3.
This application should be dismissed.

ORDER


THEREFORE, 


IT IS ORDERED:



That the application of All in the Family Auto Sales/Rental Cars, Inc., at Docket No. A-00119922 is dismissed with prejudice.
Date:  December 3, 2003


___________________________







Michael C. Schnierle







Administrative Law Judge
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