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INITIAL DECISION
Before

Louis G. Cocheres

Administrative Law Judge
HISTORY OF THE PROCEEDING AND DISCUSSION


On June 10, 2003, Mr. Smith filed both of the above captioned Complaints.  On July 28, 2003, Verizon Pennsylvania, Inc. (Verizon or Company) filed a Motion For A More Specific Pleading.  By letter dated July 31, 2003, Mr. Smith filed an Amended Complaint in response to the Motion.  By letter dated August 18, 2003, Verizon filed its Answer Of Verizon Pennsylvania Inc. To The Complaint of Robert Smith.  By letter dated August 28, 2003, Mr. Smith responded to the contents of the Answer.  By separate letters each dated October 16, 2003, Verizon filed its Amended Answer Of Verizon Pennsylvania Inc. To The Complaint Of Robert Smith and its Motion Of Verizon Pennsylvania Inc. To Dismiss The Formal Complaint Of Robert Smith.  Mr. Smith did not respond to the Motion To Dismiss.  The time for replying to the Motion has expired.  The Motion can now be reviewed on its merits.


The gravamen of Mr. Smith’s Complaint and Amended Complaint was that the cost of making a 15 minute collect call from the correctional institution where he is imprisoned doubled at some time between August 2002 and November 2002.  His Amended Complaint included two phone bills (one from his mother’s account and one from his sister’s) which demonstrated the increased charges.  He alleged that the increase was illegal.


In its Amended Answer and its Motion To Dismiss, Verizon admitted that the rates had increased effective October 19, 2002.  The Company also alleged that this Commission had declared the rates to provide intraLATA toll service to be competitive and included a copy of Pennsylvania Public Utility Commission v. Verizon Pennsylvania Inc., Order, entered March 14, 2002, at Docket No. P-00991648 (Slip Op.) (March 14 Order) and excerpts of Verizon’s informational tariff as Appendices A and B to its Motion.  It moved for dismissal because the intraLATA rates “are no longer subject to Commission regulation or jurisdiction.”  Motion at 3, ¶8.


Although the most recent Motion is styled as a Motion To Dismiss, it did not accompany Verizon’s initial Answer to the Amended Complaint (52 Pa. Code §5.101(b)) and it included a factual assertion not contained in the Amended Complaint (i.e. the tariff excerpt).  Consequently, I have opted to treat it as a motion for summary judgment.  52 Pa. Code §5.102(b).  A motion for summary judgment will be granted if the pleadings, depositions, answers to interrogatories and admissions, together with affidavits, if any, show there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law.  52 Pa. Code §5.102(c)(1).



Having reviewed the Complaints, the Answers, the Motions, and their attachments, the Commission regulations (52 Pa. Code §§1.1 et seq.) and the Public Utility Code (66 Pa. C.S. §§101 et seq. I have concluded that the Motion should be granted (albeit not exactly on the basis advanced by the Company).  More specifically, I find that the Motion should be granted because this Commission does not currently regulate the rates for intraLATA toll service for mechanized station-to-station corrections collect calls.  The Commission’s March 14 Order very clearly specified that Verizon met the criteria needed to declare those services competitive and that the competitive designation would move the rates for those services from regulated to non-regulated.  Id. at 2 n.3 and 5-7.  In other words, Verizon had the right to double the rates charged for these services on October 19, 2002.  Accordingly, I will grant the Motion below.


I hasten to add that I am specifically rejecting the argument that the Commission no longer has jurisdiction over these rates.  I note that in the March 14 Order the Commission used only the terms “regulated” and “non-regulated.”  It did not even suggest that the rates would no longer be subject to its “jurisdiction.”  The reason for its choice of words is obvious.  The Commission derives its jurisdiction over rates from the Public Utility Code.  It does not have the power to ignore or reduce the authority granted by this statute.  One example clarifies the distinction between regulation and jurisdiction.  Currently, the Commission does not exercise rate regulation because it determined that the market is competitive.  However, if a petition to remove the competitive designation was filed, the Commission would have the jurisdiction to consider the petition on the merits, to grant the relief requested and to return those rates to regulated status.  Under these circumstances I find that the Commission continues to retain jurisdiction over the rates involved in this proceeding.


Finally, I note that the cover letter, dated October 16, 2003, which accompanied the Motion To Dismiss contained the following paragraph:

By letter dated September 29, 2003, Verizon PA received from the Complainant, a request for certain documents and information.  Please note that Verizon PA intends to refrain from responding to the Complainant’s requests pending a decision on its Motion to Dismiss.  Verizon PA will response [sic] to the Complainant’s requests if so directed or if its [sic] Motion is denied.

Id.  I find this unilateral refusal to participate in the discovery process inappropriate.  I also note that the Complainant did not seek to compel responses.  Under these circumstances, I remind the Company and its counsel that the Commission regulations provide the opportunity to object to discovery if the requests are objectionable.  52 Pa. Code §5.342.  In the alternative, the Motion To Dismiss (which I have treated as a motion for summary judgment) could have included a request for relief from discovery obligations.
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the subject of and the parties to this proceeding.  66 Pa. C.S. §§701 and 3001 et seq.



2.
A motion for summary judgment will be granted if the pleadings, depositions, answers to interrogatories and admissions, together with affidavits, if any, show there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law.  52 Pa. Code §5.102(c)(1).



3.
This Commission has declared the rates to provide intraLATA toll service to be competitive.  Pennsylvania Public Utility Commission v. Verizon Pennsylvania Inc., Order, entered March 14, 2002, at Docket No. P-00991648 (Slip Op.) 



4.
This Commission does not currently regulate the rates for intraLATA toll service for mechanized station-to-station corrections collect calls.  Id.



5.
Verizon had the right to double the rates charged for these services on October 19, 2002.  Id.

ORDER


NOW THEREFORE,



IT IS ORDERED:



1.
That the case of Robert Smith, CV-5130 v. Verizon Pennsylvania, Inc. at Docket No. C‑20030420 is hereby severed from the case of Robert Smith, CV-5130 v. T-Netix, Inc. at Docket No. C‑20030419.



2.
That the Motion Of Verizon Pennsylvania Inc. To Dismiss The Formal Complaint Of Robert Smith at Docket No. C-20030420 is hereby granted, and the record is hereby closed.



3.
That the case of Robert Smith, CV-5130 v. T-Netix, Inc. at Docket No. C‑20030419 shall proceed to hearing on January 28, 2004, as previously scheduled.
DATED:
December 4, 2003
















Louis G. Cocheres








Administrative Law Judge
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