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HISTORY OF THE PROCEEDING


On October 4, 2002, Roderick Berry (Berry, Complainant or Customer) filed this complaint against the Philadelphia Gas Works (PGW, Company or Utility).  Berry alleged that PGW changed his meter in the summer of 2002 and afterwards sent him a bill for over $4,900.00.  Berry avers that PGW claimed it was a bill for service they undercharged him for between his last meter reading and the meter changeover.  He alleges that one PGW representative said his last meter reading was in 1996, but another one said it was in 1992.  Berry avers that he has paid his monthly bill on time.


Berry wants all information processed confirmed, or disputed and logged.  He wants to know the correct date of his last meter reading prior to the meter changeover.  He wants to know what rate PGW is using to charge this back amount, because he knows gas rates have fluctuated drastically over the years.  He notes that he lives alone, and asks that his home not be judged on size or neighborhood. 



The Office of Administrative Law Judge (OALJ) apparently did not undertake mediation review of this case.



On November 6, 2002, PGW filed its Answer to the Complaint.  PGW denies the averments as to the error in billing, and other averments that are conclusions in Paragraph 3.  PGW admits that it gave Berry a bill for previously unbilled services in the amount of $4,864.21 after a meter change on 5/20/02, for the time period 6/23/97 to 5/20/02.  PGW avers that Berry was billed at the lower rates that were in effect during that period.  


PGW attaches a listing of Bills and Payments to its Answer as Exhibit A.  It also attaches a copy of a Bureau of Consumer Services (BCS) decision as Exhibit B.  That decision found an account balance of $4,553.67, provided a credit of $973.00, directed waiver of late payment charges, and set a payment arrangement of a monthly budget of $190 plus $40.00.


On December 16, 2002, a hearing notice was issued scheduling an Initial Telephone Hearing to be held on this case on Friday, April 11, 2003, at 10:00 a. m.  The case was assigned to Administrative Law Judge Allison K. Turner (ALJ) for hearing and decision.



On March 24, 2003, the ALJ served a Prehearing Order establishing procedures to be followed before and at the hearing.



The hearing was held as scheduled.  Berry appeared and represented himself.  He testified but submitted no exhibits.  Laureto A. Farinas, Esq. appeared and represented PGW.  He called one witness, Annemarie Cromley, and submitted five (5) exhibits which were admitted to the record as PGW 1 (Account History); 2 (Usage Analysis); 3 (Account Contacts); 4 (PUC Document); and, 5 (BCS Decision).  A transcript of 60 pages was created.



PGW filed the BCS decision at No. 1184412 as a late-filed exhibit as directed by the ALJ at the conclusion of the hearing.


The ALJ questioned whether a further hearing was necessary because of testimony adduced on redirect of witness Cromley.  After review of the transcript and the exhibits, she decided not to schedule a further hearing.  The record was subsequently closed by an Order.
FINDINGS OF FACT


1.
The Complainant is Roderick Berry, who resided at 1507 E. Cliveden Street, Philadelphia, Pennsylvania 19150 at the time of the hearing and during the disputed period.  He is and was a customer of PGW for GS Service.  PGW 1


2.
The Respondent is the Philadelphia Gas Works (PGW), which is a municipal entity that manages the natural gas facilities and service provided within the City of Philadelphia.



3.
Anne Marie Cromley is employed by PGW as a customer review unit officer.  Tr. 14-15


4.
PGW changed Berry’s meter on or around June 20, 2002.  Tr. 15; PGW 1.  PGW installed an AMR meter in place of the old meter.



5.
Prior to the meter change, the last actual meter reading of Berry’s meter was on August 5, 1997.  From then until May 20, 2002, Berry was billed on system generated estimates.  PGW 1



6.
On its bill dated June 20, 2002, PGW billed Berry in the amount of $4,864.21.  PGW 1 


7.
Previously, PGW shows four meter readings for Berry’s meter between 1992 and 1996 and another time in June of 1997.  This latter was considered a postal reading.  PGW actually made 3 readings, and Berry sent in three (3) customer readings.  Tr. 15, 30, 34.  PGW’s exhibit shows that it read Berry’s meter on August 5, 1997 for a segment beginning June 23, 1997.  On this exhibit, ‘R’ stands for an actual reading, and ‘Y’ stands for a system generated estimate.  PGW 1; Tr. 19.  PGW provided no explanation as to why it did not read Berry’s meter.


8.
Berry filed an informal complaint with the Bureau of Consumer Services (BCS) on or around July 8, 2002.  By informal decision dated August 21, 2002 at BCS No. 1184412, BCS directed Berry to pay PGW a monthly amount of $230.00, based on a budget amount of $190.00 and an amount on arrears of $40.00.  At the time of the hearing, Berry had fully complied with the BCS decision monthly payment amount.  Tr. 30; PGW 1, PGW 5.  Based on the BCS decision, the disputed billing period is June 23, 1997 to May 20, 2002.  PGW 5



9.
BCS also directed PGW to credit Berry’s account with $973.00 and to waive all late payment charges from June 20, 2002 until the present [August 21, 2002].  PGW complied with these directives.


10.
Berry’s meter is in the basement of his home.  Tr. 56.  Berry is employed.  During much of the disputed period, Berry was working two jobs, one that ran from 6:00 a.m. to 2:00 p.m., and the other that ran from7:00 a.m. to 3:00 p.m.  Berry asserts that he should not have had to take time off from work so that PGW could read his meter, and that he was available in the mid to late afternoon.  Tr. 57-58


11.
The evidence shows that Berry lives alone, that there have been no changes in the number of occupants in recent years, that he keeps the heat set low when he is not at home, and that there were no billing aberrations in the disputed period until the rebilled amount.  Tr. 10-11; PGW 1

DISCUSSION


The legislature passed the Natural Gas Choice and Competition Act, codified at 66 Pa. C. S. §§2201-2212, which became effective on July 1, 1999, to provide for the restructuring of the natural gas industry in Pennsylvania.  As part of the restructuring process, the legislature directed the Commission to take jurisdiction over the Philadelphia Gas Works as of July 1, 2000, although certain preexisting items, such as the tariff, would be allowed to continue until the completion of PGW’s restructuring case, which was filed July 1, 2002, and completed by Commission review and Opinion and Order of April 1, 2003.  66 Pa. C. S. § 2212(d), (g).  As a result of this Order, PGW’s restructuring tariff went into effect on September 1, 2003.


At the time the complaint was filed on or around July 8, 2002, the Commission clearly had jurisdiction over it because it was filed two (2) years after the effective date of the legislative provisions that created the Commission’s authority over PGW.  However, during that time, PGW’s tariff was the primary source of authority on its customer relations, and the Commission’s regulations on Residential Service for gas, electric and water utilities found at Chapter 56 of Title 52 of the Pennsylvania Code come into play where PGW’s tariff was silent.  Thus, both the PGW tariff and Commission’s regulations must be examined in relation to this case.  PGW’s own tariff required that it exert its best efforts to obtain an actual meter reading for customers regularly, and at least every six (6) months for customers without automatic meter reading (AMR) devices.  Section 3.21(c) of PGW’s Tariff, effective July 3, 2000



A number of events in the allegations made here occurred prior to July 1, 2000.  The Commission’s statute of limitations is 3 years from the date at which liability arose.  66 Pa.C.S. § 3314(a).  Other statutes of limitations are codified in Pennsylvania law.  The Commission can assess civil penalties of up to $1,000.00 per violation for violations of the Public Utility Code and its regulations. 66 Pa. C. S. §3301.


Evidence submitted for the record in the rate case at PUC, et al. v PGW, R-00006042, et seq., provides some relevant background for this case and other cases, namely, A Stratified Management and Operations Audit of Philadelphia Gas Works, admitted to the record as Administrative Counsel Exhibit 1 (Admin. Cnsl. 1).  In July 1999, PGW implemented a new Billing Collection and Customer Service (BCCS) computer based program, which the audit report characterizes as “flawed” and “disastrous”, “which resulted in…loss of integrity of customer records, and poor customer service…”  “In the fall of 2000, personnel were still trying to correct over 10,000 customer billing exceptions created by the BCCS conversion.”  Admin. Cnsl. 1 at VIII-1, VIII-14 – VIII-15XI-1, XI-5 – XI-9.  Some of the billing activity in this case, including many of the estimates, took place during this time period.



Berry alleges that for a ten (10) year period his billings were based on estimates because PGW read his meter only three (3) times in that period, and that he provided it with and additional three (3) customer reads.  PGW agreed.  Tr. 34-35.  PGW concedes that its billings during this period were mostly based on system estimates.  PGW provided no explanation as to why it did not read Berry’s meter during this period.
  Berry averred that he paid his bill regularly and on time.  PGW 1 shows that Berry paid his bill somewhat irregularly, and sometimes accrued late charges, but that he never carried a large balance.  PGW presented evidence of collection efforts during 1998, but these did not include meter reading attempts.  Tr.  51-52


Since PGW now comes within the Commissions jurisdiction, the allegations of this complaint fall under Section 1501 of the Public Utility Code (Code), 66 Pa. C. S. §1501, which provides:

§ 1501. Character of Service and Facilities


Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the commission.

66 Pa. C. S. §1501 (emphasis added); See also 66 Pa. C. S. §1505 (Proper service and facilities established on complaint) for related authority.  The term “service” is “[u]sed in its broadest and most inclusive sense, [a]nd includes any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities . . . in the performance of their duties under . . .” the Code.  66 Pa. C.S. §102.  Thus, the term “service” is clearly broad enough to include the billing and collection practices of a public utility, including PGW.  The Commission has interpreted and applied Section 1501 to include adequate customer service, see, e. g., Chapter 56 of the Commission’s regulations in Title 52 of the Pennsylvania Code (regarding Standards and Billing Practices for Residential Customers).  



The Commission’s statute of limitations is 3 years from the date at which liability arose.  66 Pa.C.S. §3314(a).  Section 3314 (a) provides:
§3314.  Limitation of actions and cumulation of remedies

  (a)  General rule. – No action for the recovery of any penalties or forfeitures incurred under the provisions of this part, and no prosecutions on account of any matter or thing mentioned in this part, shall be maintained unless brought within three years from the date at which the liability therefore arose, except as otherwise provided in this part.

  (b)  Remedies and penalties cumulative. – All suits, remedies, prosecutions penalties, and forfeitures provided for, or accruing under, this part, shall be cumulative.

Other statutes of limitations are codified in Pennsylvania law.



 I will assume that the Commission’s statute of limitations applies as a guide, and that by analogy, as a general rule, the Commission may consider events up to three years before the action occurred which is the basis of the complaint.  Here, the dispute is about a make-up bill PGW issued to Berry on June 20, 2002 for service from June 23, 1997 to June 20, 2002.  A three-year-period prior to that would cover the allegations about recent events, but it would not cover the entire time period, about 5 years, that Berry received service from PGW without receiving a meter reading or installation of an AMR.  



PGW removed the Berry meter on June 20, 2002, Tr. 15, PGW 1, and looking backward three years, the statute of limitations would reach back to around June 20, 1999.  There were no meter readings taken in the last 6 months of 1997, in 1998, 1999, 2000, 2001 and half of 2002.  Apparently, the only reason the meter was read in June of 2002 is that Berry called in a high bill complaint in early June 2002.  Tr. 42-43; PGW 3


PGW issued its make-up bill for $4,864.21 to Berry on June 20, 2002, for payment before July 19, 2002.  Berry made a payment of $182.00 on July 25, 2002.  PGW made a dunning call and left a message on July 25, 2002.  PGW 1; PGW 3.  Berry filed his informal complaint on July 8, 2002, and a decision on the informal complaint was issued on August 21, 2002.  PGW 4 & 5.  Berry then filed this formal complaint on October 4, 2002.  The three-year statute of limitations period would reach back into 1999, if it started from the filing of either of the complaints, or if it started from the actual change-out of the meter and the issuance of the make-up bill.


As the complainant, Berry has the burden of proof to show that his allegations are correct, and that he is entitled to the relief he seeks.  Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), generally provides that a party seeking affirmative relief from the Commission has the burden of proof.  The Pennsylvania Supreme Court has held that the term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950) (Se-Ling Hosiery).  The term “preponderance of the evidence” means one party must present evidence, which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Id.  If a Complainant initially makes out a prima facie case, the burden of going forward with rebuttal evidence shifts to the Respondent, but the ultimate burden of proof does not shift, and remains with the Complainant.  Milkie v. Pa. P.U.C., 768 A. 2d 1217, 1219-1220 (Pa. Cmwlth. 2001) (Milkie); Malcolm Waldron v Philadelphia Electric Company, 54 Pa. PUC 98 (1980) 



In a recent precedent-setting decision, the Commission reiterated the standard for the burden of proof in appeals from BCS decisions regarding corporate public utilities through formal complaints such as this one:


Based upon this principle, therefore, it is evident that BCS decisions ...do not serve as the basis of Commission decisions in any ensuing formal complaint.  Indeed, formal complaint proceedings are stand alone proceedings.  The fact that they are de novo hearings requires that the party with the burden of proof develop a record that contains substantial evidence that supports its desired outcome. 
(Emphasis added).  C-20027994 Charles Stammel v. PG Energy, a Division of Southern Union Company, Opinion and Order entered May 21, 2003 (Stammel), Slip Opinion at 5.  Even though PGW is not a corporate but a municipal entity, and this not purely an ability to pay case, I conclude that this ruling from Stammel should also apply to appeals from BCS decisions regarding it.  The utility functions at issue are very much the same because they involve meter reading and billing, procedures regarding informal and formal complaints, and failure to comply with disputed BCS-ordered payment plans.



In addition to determining whether the Complainant has satisfied his burden of proof, care must be exercised to ensure that the material facts underlying the Commission’s decision are supported by substantial evidence.  2 Pa. C.S. §704.  The term “substantial evidence” has been defined by the various Pennsylvania courts as being such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western R. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Murphy v. Pa. Dept. of Pub. Welfare, 480 A.2d 382 (Pa. Cmwlth. 1984).



Further, the Commission must be cautious about the use of hearsay evidence.  The general rule regarding the reliability of hearsay evidence in administrative proceedings is:  “An administrative agency cannot make a favorable finding based upon hearsay if the evidence is not corroborated by other evidence in the record.  Walker v. Unemployment Compensation Board, 367 A2d 366 (Pa. Commonwealth 1976) (Walker).  The “Walker rule” applies even if there is no objection to the evidence.  Id.  Actually, the Walker Court formulates the rule as “(1) Hearsay evidence, properly objected to, is not competent evidence to support a finding of the Board [citations omitted]; (2) Hearsay evidence admitted without objection, will be given its natural probative effect and may support a finding of the Board, if it is corroborated by any competent evidence in the record, but a finding of fact based solely on hearsay will not stand. [Citation omitted].” Walker at 370.  (Emphasis in original).  The Commission has applied the rule from the Walker case in its proceedings.



Berry testified that his basic complaint is that his meter had not been read for over 60 months.  When someone called to change his meter, he said, no problem.  PGW came, it changed his meter, and the next thing he knew he received a bill for about $5,000.00.  He thinks that this amount is impossible, and he thinks that it is irresponsible of PGW to put its customers in such a position.  He denies that there was that much usage.  He does not even know if the meter was read properly, or if it had been tampered with.  He thinks he is at the mercy of PGW.  Tr. 9-10.  He feels he has been put in an unmanageable situation, and that PGW did not manage its business properly.  Tr. 13


Berry lives by himself in a house, with a dog.  He has lived in this same house not only during the disputed period, but for about 5 years previously.  He switched from oil heat to gas heat in the late 1980’s or early 1990’s.  Tr. 11.  He has a gas stove, a gas hot water heater, and gas heat.  When he is not at home, he keeps the heat at 68 degrees or lower.  Tr. 13


In his closing testimony, at Tr. 44-46, Berry testified that between 1992 and 2002, PGW only read his meter three (3) times, and he provided three readings for PGW, for a total of six readings in that time.  Based on the BCS amount for payment on arrears ($40.00 into $4800.00 = 120 payments = 10 years), he feels that it is looking at this from a 10-year perspective.


He testified that he is not an expert, and it seems as if PGW has not presented an expert.  He opines that there are holes in PGW’s analysis, and that it makes no sense to him.  He further opines that in its comparisons, PGW is comparing data against data to prove its analysis is correct, not that the meter reading is correct.  Id.


He testified that he is a paying customer, and did not let his bill go and go.  He cannot explain PGW’s analysis and opines that PGW can’t explain it either.  PGW read his meter 3 times in 10 years, he is being told he owes almost $5,000.00, and that is irresponsible on PGW’s part.  The bottom line is, if PGW had been there to read his meter, which is PGW’s responsibility, he would not be in this situation.  Id.


PGW witness Cromley testified that PGW selected the rebilling period from 1997 to 2002 because 1997 was the date of an actual meter reading.  PGW had an actual reading in 1996, but Berry’s bill balanced out and there was no need for a makeup bill at that point.  Tr. 39.  PGW bases the need for rebilling this account on the fact that after comparing the last meter reading in August 1997 and the reading in June 2002, it believes that the meter had reached its top index number, and had turned over to begin a new sequence on the index.


PGW’s History Request Report covers bills for usage from June 23, 1997, as shown by the meter reading on August 5, 1997, to March 21, 2003.  It shows no abnormalities in his billing, but rather consistent usage.  PGW 1.  PGW’s Gas Usage Analysis tries to rationalize meter readings from several different periods with its estimated rebilled amount, the first beginning in 1992 and ending in 1996, and the second beginning in 1996 and ending in 1997; the third beginning in 1997 and ending in 2002; and the last from 1992 and ending in 2002.  It also provides several comparison calculations assuming different meter rotations to support the correctness of key figures in the analyses.  PGW 2.  



PGW witness Cromley testified that “R” means actual reading.  Tr. 19.  PGW 1 shows an actual read (R) on August 5, 1997, with an end read of 644, and two actual reads (R) on June 20, 2002, with two end reads of 1627 and 1657, each taken on a different meter.  The 1627 end read was taken on the new meter, and the 1657 end read was taken on the old meter.  The bill for $4,864.00 was based on the actual read of 1657 taken on the old meter.  Tr. 19; 
PGW 1.  


This case can be analyzed as what in the Commission is called a ‘high bill complaint’.  Berry testified that the make-up bill was impossible, and denied that there was that much usage.  Tr. 10.  In this case, PGW bases its case on asserting that the meter was not read for a number of years, that its estimated bills during this period were inaccurately low, and that this was only discovered when a new meter with an AMR device was installed.  PGW asserts that its last meter reading and that the new meter readings are correct.  PGW has rebilled Berry for what it claims is the correct amount based on a new and different estimation of what consumption was during the period between these two readings.  Berry is entitled to rely on circumstantial evidence to show that the new estimate is inaccurate, and that the meter readings are not accurate.  Milkie, supra.



PGW relies on its comparative gas usage analyses to support the need for rebilling, and the correctness of the rebilled amount.  PGW does not show that the meter was tested and found correct, nor does it present any direct evidence showing that the meter was read on June 20, 2002.  I conclude that witness Cromley’s gas usage analysis for the period July 7, 1992 to July 11, 2002, a ten-year period, on PGW 2 is not reliable, and therefore the CFDD figure of 39.4 is also unreliable.  The analysis for the period June 5, 1997 to June 11, 2002, a 5-year period, is also not reliable, and therefore the CFDD figure of 45.3 is also unreliable.  For one thing, there is no consumption data nor any meter reads before August 1997 on PGW 1, so the meter read data used for periods starting in 1992 and 1996 cannot be cross-checked for accuracy.  For another, the meter read dates on PGW 2 do not agree with the meter read dates on PGW 1. 


Additionally, the PGW calculations of degree days and heating usage are not tied enough to actual usage and actual temperatures experienced to be reliable in my opinion.  Counsel for PGW concedes that his witness could not know whether there was a change in usage patterns without knowing what the customer was doing, and to that extent falls short on the facts.  Tr. 37.  None of the figures on usage after installation of the AMR, which are presumably accurate, are included in this analysis, and this period extends to 11 months or almost a year.


PGW’s exhibits show that it made the credit of $973.00 that BCS ordered, and that it waived the amount of $140.49 of late payment fees.  BCS ordered the waiver of late payment fees from June 20, 2002 until the date of its decision, August 21, 2002.  PGW otherwise does not support the BCS decision.  PGW 5.  BCS found that PGW had not read Berry’s meter for 60 months.  Cromley testified that this period was 58 months.  Tr. 16.  BCS found that the last actual read was June 23, 1997; however, as I read PGW 1, there was no customer read on that date but there was one on August 5, 1997.  BCS concluded that Berry’s balance as of July 23, 2002 was $4,553.67.  PGW 1 does not show this balance on that or any other date.  It appears that PGW has provided different information for the hearing than it gave to BCS.  


Moreover, PGW 1 shows that PGW credited Berry with $973.00 and $140.49, and that Berry paid it $230.00, after receiving the September 18, 2002 bill, and before receiving the October 18, 2002 bill.  However, these credits and the payment, which add up to around $1,343.49, do not appear to be accurately reflected in the October 18, 2002 balance, or any of the balances after that.  The September 18, 2002 balance was $3,475.67.  The October 18, 2002 balance is shown as $3,144.52.  The balance should have been around $2,132.11 ($3,475.67  - $1343.49 = $2,132.11).  Monthly payments of $230.00 were made in September and October before the October billing date, and the September and October bills for usage were $28.56 and $39.34 respectively.  It also does not appear, based on a quick calculation that these credits were reflected between the August and September balances.


None of the subsequent balances show that a substantial deduction was made.  The impact of the deduction should be apparent, even though the subsequent billings show higher billings presumably due to winter heating usage.  Berry consistently had higher winter bills.  PGW 1.  Berry continued to pay $230.00 per month as directed by BCS.


Further, since PGW never produced the same account balance as BCS, $4,553.67, in its chain of figures, and its numbers do not support this balance, the BCS balance does not seem to fit in correctly here.  



PGW has not met the burden of persuasion in its rebuttal case to show that its balance for Berry is correct, or that its rebilled amount is correct.



Berry has established the correctness of his allegations about his meter readings by his testimony, and by PGW’s concession on cross-examination that he is correct.  PGW has not established that its rebilling amount was correct.  For these reasons, and those set forth above, I find that PGW’s testimony and exhibits do not support the BCS findings that the disputed PGW billings and balance are correct as rendered, nor therefore, do they support the payment plan, including the payment on arrearages.  For these reasons, I will not affirm the BCS decision, except that late payments should be waived.


There is no basis in the evidence on which to base a rebilling directive.  The make-up bill is not divided so that it could be reallocated by years.  The usage factor multiplier is not stated, so it cannot be recalculated.  There is no good way to calculate an alternative usage figure.  PGW testified that it used the lowest rate in calculating this bill, but it does not state what that rate was.  Therefore, I will direct that the entire make-up bill be credited to Berry’s account.  According, the credit of $973.00 to Berry’s account should be deleted.  It would be possible to impose a civil penalty on PGW for consistent and repetitive violations of the Public Utility Code and its own tariff over a period of 5 years, 66 Pa. C. S. §3301 (a)and (b), in my view this credit is sufficiently large to serve as a penalty.
CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the subject matter and the parties.  66 Pa. C. S. §§2201-2212, effective as of July 1, 2000.



2.
Berry, as the complainant, has the burden of proof to show that his allegations are true, and that he is entitled to the relief he requests.  66 Pa. C. S. §332(a).  Once Berry made out a prima facie case, PGW then had the burden of moving forward with persuasive rebuttal evidence.  But the ultimate burden of persuasion and proof rests with the complainant.  Milkie v. Pa. P.U.C., 768 A. 2d 1217, 1219-1220 (Pa. Cmwlth. 2001)


3.
Even where the utility can present evidence that it has tested the meter and found it accurate, the customer may nonetheless prove [his] case by circumstantial evidence which would support the finding that metered usage exceeded actual usage.  Id. at 1217, 1220



4.
In this case, PGW bases its case on asserting that the meter was not read for a number of years, that its estimated bills during this period were inaccurately low, and that this was only discovered when a new meter with an AMR device was installed.  PGW asserts that its last meter reading and that the new meter readings are correct.  PGW has rebilled Berry for what it claims is the correct amount based on a new and different estimation of what consumption was during the period between these two readings.  Berry is entitled to rely on circumstantial evidence to show that the new estimate is inaccurate, and that the meter readings are not accurate.  Milkie, supra


5.
Berry is similarly entitled to rely on circumstantial evidence of usage as part of his proof that PGW’s new estimate is incorrect.


6. 
PGW’s tariff requires that it use its best efforts to obtain an actual meter reading regularly, and at least every six (6) months for customers without automatic meter reading devices.  Section 3.21(c).  PGW did not meet this standard with regard to Roderick Berry.  Chapter 56 of the Commission’s regulations requires that a utility render bills based on actual meter readings by utility company personnel, and that a utility that bills monthly may estimate usage every other billing month.  52 Pa. Code §56.12; 56.12(2).  This regulation permits infrequent actual monthly readings under exigent circumstances (adverse weather) or where meter readers are unable to gain access.  52 Pa. Code 56.12(3) & (4).  No such difficulties existed in this case.  In fact, PGW could have easily gained access to and read the meter.



7.
PGW is required to “furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.”  66 Pa. C. S. §§1501, 102.  PGW did not provide adequate service to Berry because of its failure to read his meter regularly, and its failure to bill him accurately.


8.
Rulings from the Stammel decision which arose out of a case involving a corporate utility may be applied to PGW where, as here, the utility functions and complaint and hearing procedures are parallel if not identical.



9.
Berry met his burden of proof to support the allegations of his complaint that his meter had not been read as regularly as is required, and that he had not been billed properly and accurately for the period from August 5, 1997 to June 20, 2002.  66 Pa. C. S. 

§332(a)



10. 
During the period in dispute here, that is, from August 1997 until June 2002, PGW’s tariff applied to meter reading service for Berry’s account.  PGW did not comply with its tariff.



11.
PGW’s make-up bill extends back over a period several years greater than the extent of the Commission’s jurisdiction, and is therefore only partially within the scope of this proceeding.  It has not been calculated or presented so that any portion of it could be meaningfully allocated to any particular year.



12.
PGW’s evidence does not support the BCS decision.



13.
PGW’s evidence does not support the June 2002 bill for $4,864.21.
ORDER


THEREFORE,



IT IS ORDERED:



1.
The complaint of Roderick Berry v Philadelphia Gas Works docketed at F-01184412 is hereby sustained, and the file shall be marked closed.


2.
PGW shall credit Roderick Berry’s account in the amount of $4,864.21.  PGW shall leave in place the waiver of late payment charges directed by BCS.  PGW shall cancel the credit of $973.00 that it issued to Berry in compliance with the BCS directive.



____________________________

Allison K. Turner







Administrative Law Judge

Date:
December 4, 2003
	�	Later in the hearing, PGW attempted to present testimony on some failed collection attempts in 1998 and 1999, but the ALJ struck this testimony because the evidence should have been included in PGW’s main case, not on redirect, and also because it related to collection efforts, and was not relevant to testimony regarding failures to read Berry’s meter.  Tr. 52.  I reaffirm my ruling to strike this testimony without further hearing. 


� 	For instance the general statute of limitations for contracts not under seal is 6 years.  22 PLE, Limitations of Actions, §24.  A tariff is a form of a contract, and tariff law is a sub-set of contract law.  However, no statute of limitations can begin to run until a cause of action has come into existence and the right to prosecute has fully accrued.  Id., § 51.  Generally, the statute of limitations is used as an affirmative defense by the Respondent, and it should be pled as New Matter in response to a complaint.
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