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The Commission today considers the Petition for Reconsideration (“Petition”) of Albert S. Lardo, who asks the Commission to reconsider its June 17, 2003 Opinion and Order which denied Mr. Lardo’s request to require West Penn Power Company to bring three poles into compliance with Occupational Safety and Health Administration (“OSHA”) requirements.  The Order denied the relief on the grounds that the Commission is without jurisdiction to enforce OSHA regulations.  Based on the testimony of a West Penn witness, the Commission did find that West Penn was in compliance with National Electrical Safety Code (“NESC”) standards.  Compliance with NESC standards is required by Commission regulation.  See 52 Pa. Code § 57.194(b)(“An electrical distribution company shall install, maintain and operate its distribution system in conformity with the applicable requirements of the [NESC].”).

Mr. Lardo asserts in his Petition that, after the close of the record but before final Commission action, West Penn dispatched two crews to perform remedial work on the three poles in question.  In its Reply, West Penn admits that it performed the remedial work to bring the poles into compliance with NESC standards.  It contends that its witness’s testimony concerning NESC compliance was based on observation and not actual measurement.

I agree with OSA’s recommendation to reverse the Commission’s original findings regarding West Penn’s compliance with NESC standards and to affirm the denial of relief to Mr. Lardo on the issue of OSHA compliance.  Because Mr. Lardo’s Complaint concerned OSHA compliance and not NESC compliance, this Docket should be closed and the final order on reconsideration should not discuss whether the poles are in NESC compliance.  Nevertheless, the factual averments in the Petition and West Penn’s Reply raise several unresolved issues that trouble me.  I believe that further examination by Commission staff is appropriate.
THEREFORE, I MOVE THAT:
1.  The Petition of Albert S. Lardo be granted to the extent consistent with this Motion.
2.  Docket No. C-20028351 be closed.

3.  Law Bureau examine the following three issues and take whatever further action may be warranted:


a.  Whether the poles in question were previously, and are currently, in compliance 
with the National Electrical Safety Code (“NESC”) standards;


b.  Whether West Penn Power Company presented false or misleading record evidence; 
and,


c.  Whether West Penn Power Company breached a duty to correct inaccurate record 
evidence.

4.  The Office of Special Assistants modify its recommended Opinion and Order consistent with this Motion.
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Glen R. Thomas, Commissioner
