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HISTORY OF THE PROCEEDINGS


This decision dismisses the complaint of a residential electric utility customer because the Complainant failed to show that Duquesne Light Company failed to furnish reasonable and adequate service or, otherwise, violated a statute that the Commission has jurisdiction to administer or violated a regulation or order of the Commission. The decision also adopts the payment terms of the decision by the Commission’s Bureau of Consumer Services (BCS) and orders the payment of a deficiency amount arising from the failure of the Complainant to pay for all current consumption, as directed by the BCS.


On April 14, 2003, Hester Worthy (Worthy or Complainant) filed her complaint with the Pennsylvania Public Utility Commission (Commission) against Duquesne Light Company (DLC or Respondent). Worthy complains that after she made a timely payment to DLC as required by a termination notice, DLC sent her another termination notice within a few days after the payment because, as DLC later advised her, she neglected to telephone DLC to notify it that the required payment had been made. Worthy believes that it was unreasonable for DLC to threaten her by issuing the second termination notice.



DLC answered the complaint and, in new matter, sought an interim payment order requiring Worthy to comply with the BCS decision that directed Worthy to pay $134 before Mar. 10, 2003, and, beginning in April, to pay, monthly, the regular budget amount plus $15 toward the account balance. The Interim Payment Order issued September 15, along with the Prehearing Order.


For the telephone hearing on Nov. 3, 2003, Worthy appeared in her own behalf and offered testimony. Regina M. Sestak, Esquire, appeared on behalf of DLC and offered the testimony of Gary Miller, Regulatory Analyst, who sponsored seven exhibits: DLC Ex. No. 1, an account statement for Worthy’s former Hemlock Drive account; DLC Ex. No. 2, an account statement for Worthy’s current Cedar Drive account; DLC Ex. No. 3, a usage comparison report for the Cedar Drive account; DLC Ex. No. 4, a usage comparison report for the Hemlock Drive account; DLC Ex. No. 5, a summary of the payment arrangements between Worthy and DLC; DLC Ex. No. 6, DLC’s record of contacts with Worthy at the Cedar Drive location; and DLC Ex. No. 7, DLC’s record of contacts with Worthy at the Hemlock Drive location.


The record of the proceeding includes the prehearing and interim payment orders; the exhibits identified and described, above; and the tape recording of the proceeding.
 The record closed Nov. 3, 2003. Briefs were not filed.
FINDINGS OF FACT


1.
Since Feb. 11, 2003, Hester Worthy has resided, with her five children (ages 17, 15, 13, 11, and 8), in a three‑bedroom condominium, at 419 Cedar Drive, Moon Township, Pa.; DLC began furnishing Worthy with electric utility service on Feb. 11, 2003; formerly, DLC furnished Worthy with electric utility service at 308 Hemlock Drive, Moon Township, Pa., where Worthy had resided for about two years. (DLC Ex. Nos. 1 and 2.)


2.
On Mar. 6, 2003, DLC transferred $686.79 to Worthy’s present account from her previous Hemlock Drive account. (DLC Ex. Nos. 1 and 2.)


3.
The BCS closed Worthy’s informal complaint (docketed at BCS No. 1236781) on Feb. 5, 2003: The BCS decision directed Worthy to pay DLC $134 before March 10, and then to pay, monthly, the regular budget amount (then $34) plus $15 toward the account balance of $613.19 (as of Oct. 9, 2002).


4.
Between the date when the Cedar Street account was established (February 11), with the effective date of the BCS decision being March 10, and the date of the hearing, Worthy made three payments on the account: $146 on March 10; $36.50 on May 8; and $47 on October 6, for a total of $229.50. (DLC Ex. No. 2.)


5.
During the effective period of the BCS decision, Worthy’s monthly budget amounts were as follows: $11, due March 10, for eight day’s usage; $40 for April; $38 for May; $38 for June; $37 for July; $36 for August; $37 for September; and $37 for October.



6.
DLC computes a residential customer’s monthly budget amount by averaging usage for the current billing month with usage in the previous eleven months and then applying the current applicable rate.



7.
DLC’s billing for Worthy’s monthly current usage between March 10 and October 14 was $274; Worthy paid $229.50, leaving a deficiency of $44.50, or if Worthy’s March 10 payment is deemed to be the BCS directed lump‑sum plus current consumption, the deficiency amount for current consumption is $179.50, i.e., current budget billing for April, May, June, July, August, September, and October ($263) minus Worthy’s May and October payments ($83.50).



8.
The BCS directed lump‑sum amount of $134 plus DLC’s billing for monthly current consumption between March and October 2003 ($274) total $408; Worthy paid a total, during this period, of $229.50, or about 56 percent of the total deficiency, defined as the lump‑sum amount plus the amount billed for current usage. 


9.
DLC’s usage comparison reports do not show much because of the short history of the Cedar Drive account; usage was reasonably level and moderate for both accounts. (DLC Ex. Nos. 3 and 4.)


10.
DLC often advised Worthy to telephone DLC after she received a termination notice in order to report and verify any payments. (See, for example, DLC Ex. No. 7, p. 1.)



11.
Only customers in the DLC’s collection process must telephone to report payments in order to avoid termination.



12.
There are postings in DLC’s payment center that notify customers making payments to prevent termination to advise a teller that there is an outstanding termination notice.



13.
Worthy cannot recall whether, when she made her March payment, she notified the teller at DLC’s payment center of the outstanding termination notice.



14.
Worthy has not complied with the various payment arrangements she has had with DLC. (DLC Ex. No. 5.)


15.
Including the bill due November 10, the balance due on Worthy’s account was $753.78. (DLC Ex. No. 1)


16.
Worthy does not recall receiving a decision from the BCS on her informal complaint.


17.
DLC never terminated Worthy’s electric utility service.



18.
Worthy uses electricity for lighting, a refrigerator, and small household appliances; she does not have a computer or TV cable service.


19.
Worthy is not employed outside of her residence; she home‑schools her five minor children.



20.
Worthy inherited a 1993 Cadillac from her father.



21.
Worthy receives $598 a month from public assistance, along with food stamps having a monthly value of $476, and since “May or July,” Worthy has been receiving $20 a week for child support.


22.
Worthy’s monthly residential rental expense is $550.00.



23.
Worthy spends about $40 a month for food.


24.
Worthy’s monthly gas budget amount is $52; she owes about $400 on her gas account.



25.
Worthy’s monthly bill for telephone service is about $50.00.


26.
Worthy’s monthly expense for trash pickup, water, and sewer services is $43.00.


27.
Worthy testified to monthly expenses of $735.00: $550 for rent, $40 for food, $52 for natural gas, $50 for telephone, and $43 for water, sewer, and trash pickup.



28.
Worthy does not spend much for auto maintenance and repair or for clothing.



29.
Worthy does not have a checking account, and she has only about $50 in her savings account.



30.
Worthy did not pay DLC according to the terms of the BCS decision because, according to her testimony, she did not have the money to do so.



31.
Worthy could not recall in what month after February 2003 that she received the offending termination notice.

DISCUSSION


Hester Worthy complains that after she made a timely payment to DLC as required by a termination notice, DLC sent her another termination notice within a few days after the payment because, as DLC later advised her, she neglected to telephone or otherwise notify DLC that the required payment had been made. Worthy believes that it was unreasonable for DLC to threaten her by issuing the second termination notice. Worthy considers this proceeding to be “much to do about nothing.” The complaint, also, implicitly seeks relief from the payment arrangement prescribed by the BCS because of the Complainant’s claimed inability to pay electric utility bills as directed by the BCS. On Feb. 5, 2003, the BCS issued its mediation decision on Worthy’s account, at BCS Case No. 1236781. The decision directed Worthy to pay $134 by March 10 and, beginning in April 2003, to pay, monthly, the regular budget amount (then $34) plus $15 toward the balance due on the account—$613.19 as of Oct. 9, 2002.


As the party seeking affirmative relief from the Commission, the Complainant has the burden of producing persuasive evidence of those facts necessary to support granting the relief sought.

On Mar. 10, 2003, apparently following receipt of a termination notice, Worthy paid DLC, at its downtown payment center, $146.00. This payment satisfied the BCS directed lump-sum amount ($134) plus paying a dollar more than the monthly budget amount ($11) billed by DLC for eight day’s usage. Many times DLC had advised Worthy that when she had an outstanding termination notice, it was necessary for her to notify DLC of any payments. In addition, DLC has postings in its downtown payment center advising customers making a payment to notify the teller if there is an outstanding termination notice. Worthy cannot recall whether, when she made her March 10 payment, she notified the teller that there was an outstanding termination notice.
Because of the time required to process a payment from a customer when there is an outstanding termination notice, it is not unreasonable for DLC to require a customer to notify DLC whether by telephone or by notifying a teller, in person, that there is an outstanding termination notice to prevent DLC from initiating or continuing its collection process. Worthy’s testimony fails to establish that she notified DLC of her March 10 payment. Hence, Worthy has not shown that DLC failed, in violation of Section 1501 of the Public Utility Code, to furnish adequate, efficient, safe, and reasonable service.
 The complaint about receipt of the second termination notice is denied and dismissed.
The Commission routinely entertains complaints by utility customers that they cannot pay their utility bills or cannot pay the full amount of their utility bills. Worthy implicitly makes this claim.

The Commission has said a payment arrangement prescribed by the BCS is a starting point for determining an appropriate payment arrangement on appeal.
 Additionally, if a complainant has not complied with the payment arrangement prescribed by a BCS decision and cannot satisfactorily explain the failure to make the prescribed payments, then it is appropriate to order a deficiency payment equal to the amount of missed payments for current usage and any directed lump‑sum under the BCS decision.
 Low income or insufficient income is not a good‑cause explanation.
 A substantial, good‑faith effort by a complainant to make the payments prescribed by a BCS decision will excuse the complainant from being ordered to make all or some part of a deficiency payment.
 To amount to a substantial and objective good‑faith effort—absent a good‑cause explanation—a complainant must have paid something more than about one‑half of the amount prescribed by the BCS decision.

The BCS closed Worthy’s informal complaint, at  BCS No. 1236781, on Feb. 5, 2003: The BCS decision directed Worthy to pay DLC $134 before March. 10, and then to pay, monthly, the regular budget amount (then $34) plus $15 toward the account balance, i.e., $613.19 as of Oct. 9, 2002. Following the effective date of the BCS decision, Worthy made three payments on the account: $146 on March 10; $36.50 on May 8; and $47 on October 6, for a total of $229.50. DLC’s billing for Worthy’s current usage between March 10 and October 14 was $274, leaving a deficiency of $44.50 plus the directed $134 lump‑sum payment (or a total deficiency of $178.50). If Worthy’s March 10 payment is deemed to be the BCS directed lump‑sum payment plus current consumption, the deficiency amount for current consumption is $179.50, i.e., current budget billing for April, May, June, July, August, September, and October ($263) minus Worthy’s May and October payments ($83.50). Considered either way, Worthy made payments totaling more than half of the amount due, under the BCS decision for current consumption plus the directed lump‑sum payment.
To obtain the relief sought, Worthy had the burden of producing evidence and persuading the Commission that mitigating or adverse circumstances had occurred or had arisen since the time the BCS investigated the informal complaint on which it based its prescribed payment arrangement.
 Although Worthy paid over half of the amount due under the BCS decision for current consumption plus the directed lump‑sum, Worthy paid very little on her account after her household income increased in “May or July.” The increase in household income resulted from the receipt of child‑support payments of about $20 a week. Worthy’s failure to make regular monthly payments after her household income increased does not show an intent to reduce the past‑due balance on the account. Worthy’s otherwise reasonable monthly household expenses significantly exceed her stated household income. This, along with the increased household income, does not support waiving a deficiency payment under the BCS decision.
Because Worthy failed to carry her burden of proof on the ability‑to‑pay issue, the complaint is denied and dismissed with prejudice. Hence, the payment terms of the BCS decision are adopted and ordered, along with ordering a catch‑up or deficiency payment reflecting the Complainant’s failure to pay the BCS directed lump‑sum amount and to pay for monthly current usage or consumption during the time this formal complaint is pending.
DLC’s witness assured Worthy that he would look into whether she was eligible to participate in DLC’s customer assistance program.

CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the parties to and the subject matter of this proceeding.



2.
The Complainant, as the party seeking affirmative relief from the Commission, has the burden of producing persuasive evidence of those facts necessary to support granting the relief sought. See 66 Pa. C.S. §332(a).



3.
While a complaint by a residential customer is pending, whether an initial complaint or a complaint appealing a decision on informal complaint by the Bureau of Consumer Services, the customer has an enforceable duty to pay the undisputed portions of all utility bills for current usage or consumption. See 52 Pa. Code §56.174 and §56.181.


4.
The Complainant failed to show that she has a good payment history and that a definite and positive change in her financial circumstances will occur on a date certain or within a reasonable time—or failed to show other extenuating circumstances—for the purpose of permitting the Complainant to temporarily pay less, monthly, on her electric utility account than the amount of the current charges or the current budget amount. See Nancy Evasovich v. Duquesne Light Company, 57 Pa. PUC 104, 106 (1983); see also Wm. B. Jackson v. Pa. P.U.C., 522 A.2d 1187 (Pa. Cmwlth. 1987).


5.
For the purpose of obtaining the relief sought by the subject complaint, the Complainant failed to satisfy her burden of proving that, financially, she was and is unable to make timely payments as prescribed by the Informal Complaint Decision of the Commission’s Bureau of Consumer Services, at BCS Case No. 1236781, issued Feb. 5, 2003.


6.
The payment arrangement prescribed in the following Order, consistent with the decision on informal complaint by the Bureau of Consumer Services, requiring the Complainant to pay, monthly and in a timely manner, the monthly budget amount plus $15 conforms with applicable provisions of the Public Utility Code and the regulations and policy of the Commission.


7.
There is no evidence to support a conclusion that Duquesne Light Company violated a “statute which the Commission has jurisdiction to administer” or violated a “regulation or order of the Commission.” 52 Pa. Code §5.21(a) and 66 Pa.C.S. §701.

ORDER


THEREFORE,



IT IS ORDERED:

1.
That the complaint captioned Hester Worthy v. Duquesne Light Company, at Docket No. C‑20030012, is denied and dismissed, with prejudice, because Hester Worthy failed to carry the burden of proof necessary to sustain the complaint.
2.
That within 15 days after the date on which the order of the Commission is entered, or otherwise becomes final, Duquesne Light Company must issue a bill to Hester Worthy in the amount, not to exceed the amount of the balance due on the account, that reflects the amount by which payments on the account have fallen short of the amount due under the operative decision of the Commission’s Bureau of Consumer Services for current usage or consumption plus the lump‑sum payment directed to be paid under that decision.
3.
That in order to be ensured of continued electric utility service from Duquesne Light Company, Hester Worthy must pay the entire amount of the bill issued to her under ordering paragraph No. 2, above, within 30 days from the date the bill is issued.

4.
That beginning with the first billing period following the date on which the order of the Commission is entered, or otherwise becomes final, Hester Worthy must pay, monthly, to Duquesne Light Company the regular budget amount (which is subject to routine continual review) plus $15.00 to amortize the arrearage on the account.
3.
That Duquesne Light Company must not assess any additional late charges or finance charges on the past‑due balance, as long as Hester Worthy complies with the terms of this Order.
4.
That if Hester Worthy adheres to the payment schedule prescribed by this Order, until any arrearage is amortized, Duquesne Light Company must not terminate service except for reasons involving safety or an emergency.
5.
That Duquesne Light Company is authorized to terminate service in compliance with Chapter 56 of Title 52 of the Pennsylvania Code, if Hester Worthy fails to adhere to the payment schedule prescribed by this Order.
6.
That the complaint proceeding captioned Hester Worthy v. Duquesne Light Company, at Docket No. C‑20030012, is terminated and the record to be marked “closed.”

Dated:  December 2, 2003

















James D. Porterfield







Administrative Law Judge
� 	The hearing was conducted under 52 Pa. Code §56.174, which permits hearings to be tape recorded.


� 	See 66 Pa.C.S. §332(a).


� 	See 66 Pa.C.S. §1501.


� 	See, e.g., Claypool v. T.W. Phillips Gas & Oil Co., Doc. No. Z�00248730, Order entered December 22, 1995.





� 	Id.; see also Stammel v. PG Energy, Doc. No. C�20027994, Order entered May 21, 2003 (reconstruing the regulations underlying Claypool, supra, and changing the method for computing the catch�up amount under a BCS directive). In Stammel, and in cases following Stammel, the Commission construes “current usage” or “consumption” to be either the amount billed, monthly, for actual current usage or consumption or the monthly budget amount.


� 	See Downey v. Duquesne Light Co., Doc. No. C�00968410, Order entered September 16, 1997.


� 	See Palmer v. Duquesne Light Co., Doc. No. Z�00314726, Order entered April 23, 1997; Fallon v. PECO Energy Co., Doc. No. F�00381973, Order entered December 4, 1998; Alston�Hardy v. Duquesne Light Co., Doc. No. C�00981182, Order entered February 16, 1999.


� 	See Fallon, supra; see also Alston�Hardy, supra.





� 	See 66 Pa.C.S. §302(a).
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