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OPINION AND ORDER 
BY THE COMMISSION: 


Before the Commission for consideration and disposition are the Recommended Decision on Remand (R.D.R.) of Administrative Law Judge (ALJ) John H. Corbett, Jr. issued on December 1, 2003, and the Comments filed thereto on December 5, 2003, by Duquesne Light Company (Duquesne), Strategic Energy, L.L.C. (Strategic), the Office of Consumer Advocate (OCA), Dominion Retail, Inc. (Dominion), the Duquesne Industrial Intervenors (DII) and Constellation Energy Group, Constellation NewEnergy, Inc. (Constellation).   We note also that Exceptions were filed to the ALJ’s Recommended Decision issued August 25, 2003, by Duquesne, Strategic, Reliant Resources, Inc. (Reliant), Dominion, Green Mountain Energy Company (Green Mountain) and Constellation on September 5, 2003.  Replies to Exceptions were filed on September 12, 2003, by Duquesne, Strategic, Dominion, the OCA, PJM Interconnection, L.L.C. (PJM) and DII.  
History of the Proceeding
On January 7, 2003, Duquesne filed a Supplement to its Electric Generation Supplier Coordination Tariff (Tariff Supplement), together with responses to the Commission’s tariff filing requirements at 52 Pa. Code § 53.52.  Through this Tariff Supplement, Duquesne proposed requiring an Electric Generation Supplier (EGS), serving customers within its territory, inter alia, (a) to secure firm energy in an amount equal to the EGS’s forecasted load obligation, and (b) if energy deliveries originate outside of its control area, then to procure firm point-to-point transmission service to deliver that energy to Duquesne’s control area.  

On February 12, 2003, and February 18, 2003, Dominion and Strategic, respectively, filed Complaints opposing this proposed Tariff Supplement.  Duquesne answered the Complaints on March 17, 2003.  The Commission’s Office of Trial Staff (OTS) entered an appearance.  The OCA filed its notice of intention to intervene.  The following entities filed Petitions to Intervene and/or comments: Reliant, Green Mountain, DII, Constellation, PJM, Commonwealth Energy, d/b/a ElectricAmerica, Inc. (Commonwealth Energy), and Pepco Energy Services, Inc. (Pepco).  
On April 10, 2003, the Commission suspended the Tariff filing until October 11, 2003, instituted an investigation to determine the lawfulness, justness and reasonableness of the proposed Tariff, and assigned this matter to the Office of Administrative Law Judge (OALJ) for alternative dispute resolution, if possible, or the prompt scheduling of hearings and issuance of a recommended decision.  

Hearings were held in Pittsburgh, on July 12, 2003.  Duquesne, the OCA, PJM, DII, Dominion, Strategic, and Reliant participated in the hearings.  Duquesne, the OCA, PJM, DII, Dominion, and Strategic filed Main and Reply Briefs.  Reliant filed only a Main Brief.  Green Mountain, Constellation, and Pepco submitted letters with comments in lieu of Main Briefs.  Green Mountain and Constellation later filed Reply Briefs only.  The record closed on August 19, 2003.
ALJ Corbett issued his Recommended Decision on August 25, 2003.  On October 7, 2003, the Commission issued an Order at this docket extending the suspension of the proposed Tariff Supplement until January 12, 2004.  On October 31, 2003, the Commission entered an Order (Remand Order) which found that the record as developed did not support a conclusion that Duquesne’s proposed Tariff Supplement was the most appropriate mechanism to improve reliability.  The Remand Order remanded the proceeding to the OALJ with the direction that the existing Duquesne POLR (Provider of Last Resort) II Agreement
 be used as a model for the development of market based solutions.  
The Remand Order directed that a Recommended Decision on Remand should be issued no later than December 1, 2003.  The Parties were permitted to file Comments to the Recommended Decision on Remand no later than December 5, 2003.  Supplemental testimony was presented by Duquesne, Strategic and Dominion.  One evidentiary hearing was held in Pittsburgh, on November 13, 2003.  On December 1, 2003, the ALJ’s Recommended Decision on Remand was issued.  The Recommended 
Decision, the various Exceptions and Reply Exceptions of the Parties, the Recommended Decision on Remand and the Parties’ Comments are now before us for disposition.  
Discussion


We note that any Exception or argument that we do not specifically address herein has been duly considered and will be denied without further discussion.  See University of Pa. v. Pa. P.U.C., 485 A.2d 1217 (Pa. Cmwlth. 1984) (holding that the Commission is not required to consider expressly or at great length each and every contention raised by a party).  


The very first issue to be addressed is Duquesne’s argument in the remanded proceeding which asserts that its original proposed Tariff Supplement should be adopted.  (Duquesne’s Comments at 5-15).  According to Duquesne, the record as supplemented on remand “does not establish that a market based solution is superior in any practical sense to the reliability provisions identified” in the proposed Tariff Supplement.  (Id. at 6).  


We agree with the ALJ that there has been nothing presented in this proceeding that alters our initial determination made in the Remand Order, that Duquesne has failed to prove, by a preponderance of the evidence, that its proposed Tariff Supplement is in any way superior to a market based solution modeled on the POLR II Agreement.  In so ruling, we first point out that this entire situation is interim in nature until Duquesne joins a Regional Transmission Organization (RTO) that will impose reliability obligations on load serving entities within Duquesne’s service territory.  Thus, our resolution here is viewed as a temporary measure.  


On the merits of Duquesne’s proposed Tariff Supplement, the ALJ found that there was no evidence to support Duquesne’s assertions that its command and control requirement of a twenty-four hour, seven day a week firm transmission and energy requirement was superior to a market based solution.  The ALJ stated, in pertinent part, that:  
During the interim [pending  Duquesne’s RTO membership], EGSs [Electric Generation Suppliers] operating in Duquesne’s control area will experience the same type of financial incentives to reliably deliver energy as Duquesne’s POLR supplier.  Reliant, the POLR supplier, has apparently performed its obligation without mishap.  Duquesne furnishes no new evidence to suggest the same type of financial incentives cannot operate to assure reliable delivery of EGS service.  Therefore, the Commission should disregard Duquesne’s misgivings and embrace the market-based proposal offered as herein modified.  
(R.D.R. at 16).  


In its Comments, Duquesne argues that its original proposal remains the most effective solution to its reliability problems.  Duquesne asserts that it provided supplemental testimony that highlighted the limitations of market based proposals and established that voluntary reliability standards will result in curtailments.  According to Duquesne, so long as curtailments will continue, firm transmission should be required.  (Duquesne Comments at 7-10).  


We agree with the ALJ that Duquesne has failed to show that its original proposal is in any way superior to a market based solution.  The Public Utility Code (Code) clearly establishes that reliability must be our primary concern.  See 66 Pa. C.S. § 2804(1) (relating to standards for restructuring and reliability).  However, when a record is developed that presents the opportunity to improve reliability, in a fashion that is better suited for a competitive retail generation market, then the Code also provides that we should take advantage of that opportunity.  See 66 Pa. C.S. § 2802 (relating to the Declaration of Policy).  



In our Remand Order, we stated:  
[T]he record at this point fails to establish that the type of requirements proposed by Duquesne would serve as well as or better than a market based approach.  In fact, the evidence strongly suggests that a market based approach would better serve the public and the market within Duquesne’s service territory.

(Remand Order at 6).  In the course of that discussion, we noted testimony from PJM that supports our finding that market based solutions will promote reliability.  (Id. at 7).  We also expressed substantial concerns relating to comparable access to Duquesne’s trans​mission and distribution system when one compares the proposed Tariff Supplement to Duquesne’s POLR provider’s access in the context of Section 2804(6) of the Code, 66 Pa. C.S. § 2804(6).  (Id. at 11).  Finally, our Remand Order determined that there was insufficient record evidence to show that the proposed Tariff Supplement was “a realistic option from an operational as well as a commercial perspective.”  (Id.).  


The record on remand does not remove or reduce any of the foregoing considerations.  In fact, we find that the record on remand provides additional support for a determination that a market based solution, as proposed by the ALJ and modified herein, is in the public interest.  A market based solution is far more consistent with the Code’s mandate for reliable, competitive retail electric generation markets than the proposed Tariff Supplement.  For these reasons, we will deny the Exceptions of the Parties to the extent that they are inconsistent with our determination that the market based solution recommended by the ALJ and modified herein is in the public interest.  The Parties’ Exceptions are also denied to the extent that they are inconsistent with our determination that the original proposed Tariff Supplement must be rejected as not in the public interest.  


In compliance with the Remand Order, Duquesne introduced its Exhibit JFR‑4 (attached to the Recommended Decision on Remand as Appendix A).  Exhibit JFR‑4 represents Duquesne’s proposal for a market based approach to reliability issues using the POLR II Agreement as a model.  (Duquesne Statement 1-S at 1-2).  As summarized by Duquesne, the proposed approach:  imposes a letter of credit requirement to secure the payment of proposed imbalance and supply violation charges (Rule 4.5); imposes an imbalance and supply violation charge (Rule 4.7); requires the demonstration of an ability to perform to be made each April 1 and September 1 (Rule 4.19); and, provides for two additional events of breach which include the failure to supply a letter of credit required by Rule 4.5 and the failure of an EGS to deliver its forecasted load obligation which would cause Duquesne to shed load as well as the failure of the EGS to provide reasonable assurances within sixty days that the causes of the failure have been corrected.  (Id. at 5).  


The ALJ determined that the proposal submitted by Duquesne was reasonable and, with certain modifications, was in the public interest.  (R.D.R. at 16-17).  As directed in our Remand Order, several Parties have filed Comments to the Recommended Decision on Remand.  We will review the proposal submitted by Duquesne, the ALJ’s dispositions of the arguments surrounding the proposed tariff rules and the Parties’ Comments.  
Rule 4.5 (Letter of Credit)


Proposed Tariff Rule 4.5 provides as follows:  

(a)
The EGS shall post with the Company an irrevocable letter of credit issued by a Commercial Bank in form and substance reasonably acceptable to the Company in an amount identical to the bond required of the EGS by the Public Utility Commission pursuant to Section 2809 of the Public Utility Code, as such letter of credit may be supple​mented or replaced pursuant to the terms of this Tariff, which letter of credit shall remain in place for such amount for the entire term of its coordination agreement with the Company.  In the event that the EGS is required to increase the amount of its bond by the Public Utility Commission, then it shall also increase the amount of the letter of credit required by this section.  

(b)
The Company shall have the right to draw upon the EGS letter of credit for the payment of Supply Violation Charges calculated pursuant to Rule 4.7 hereof.  
(Duquesne Exh. JFR-4 at 7).  


In the Recommended Decision on Remand, the ALJ determined that “[s]ome type of security appears appropriate to secure payment of what may possibly be large penalty payments for shed load.”  (Id. at 26).  However, the ALJ found that a letter of credit is the “most expensive form of security and another form of security may be more appropriate.”  (Id. at 27).  The ALJ found that there was no evidence of record regarding alternative forms of security and directed the Parties to address this issue in their Comments to the Recommended Decision on Remand.  (Id.).  


Duquesne states that the ALJ correctly determined that some form of security “is appropriate to secure payment of the large penalties for shed load incidents.”  (Duquesne Comments at 16).  Duquesne also states that it “is not opposed” to an alternative form of security “which is acceptable to Duquesne and provides the same level of security as a letter of credit.”  (Id.).  Duquesne suggests that it can include the provisions of the Commission’s Regulations at 52 Pa. Code § 54.40(g) in the proposed Tariff when it files its compliance filing.  That Section provides, in pertinent part, that:  
The applicant may request the use of a security other than a bond.  …  The application shall include specific information about the licensee’s need to use a security other than a bond; and shall provide the name, business address, the nature of the business of the entity issuing the security and if available, the financial rating of the entity.  The applicant shall demon​strate the financial protection afforded by the security is equivalent to that of a bond.  
(Duquesne Comments at 17).  


Strategic takes the position that security for the payment of large shed load penalties is unnecessary and has little, if any, connection to reliability.  Further, Strategic argues that Duquesne provided no evidence of record which shows that there is sufficient risk to Duquesne regarding EGS payment of shed load penalties that would justify the imposition of a security instrument for its payment.  However, Strategic states that if a security requirement is imposed, the Commission should implement a requirement similar to that present in PJM which would require that an EGS post security “equating to the average of the EGS’s imbalance/penalty payments in the highest two consecutive months of either the previous or a projected future 12 months.”  (Strategic Comments at 9-12).  


Dominion filed comments to proposed Rule 4.5.  Dominion points out that Duquesne proposes to require a letter of credit which would equal the bond amount now required of an EGS by Commission Regulation.  That level of bond is stated to equal 10% of the EGS’s gross intrastate operating revenues, statewide.  Dominion asserts that there is no foundation for the imposition of any security at all.  According to Dominion, Duquesne produced no evidence regarding the level of risk of non-payment.  Second, Dominion argues that there has been no evidence regarding the level of exposure in the event of non-payment.  Thus, Dominion argues that the record does not contain sufficient evidence to establish that any security is necessary.  (Dominion Comments at 4-5).  


Similar to Strategic, Dominion argues that if any security is required, then Duquesne’s proposal should be rejected and an EGS should be permitted to post security in any form currently accepted by the Commission, including bonds and corporate guarantees.  Dominion also argues that the level of security should be established based upon the financial exposure the EGS might impose on Duquesne, factored by the supplier’s risk of default.  (Dominion Comments at 6).  


Constellation argues, as Dominion does, that there has been no foundation for the establishment of any security.  Constellation asserts that Duquesne’s Supplier Tariff now provides it with the authority to require security instruments when confronted with a known credit risk.  Constellation also references our proposed Rulemaking at Docket Nos. L-00020158 and P-00021938 and states that any security requirement would be better addressed in that proceeding.  (Constellation Comments at 5-6).  


We agree with the ALJ that some form of security appears to be appropriate with regard to the shed load penalties.  We also agree with the ALJ’s concerns that a letter of credit is the most expensive form of security that could be required.  The Comments of Strategic and Dominion regarding the level of security are also well taken.  Accordingly, we will reject Duquesne’s Rule 4.5 to the extent that it mandates a letter of credit equal to the statewide bonding requirement now in place for an EGS.  Instead, we will direct Duquesne to provide for alternative forms of security, including bonds and corporate guarantees.  


Duquesne is also directed to incorporate the approach advocated by Strategic at Page 12 of Strategic’s Comments regarding the level of security to be required.  However, the level of security should be the amount of imbalance/penalty charges incurred, not the amount of imbalance/penalty sums paid.  This modification is required to eliminate the impact of any netting of amounts due from the EGS.  Nothing in this determination is intended to alter the provisions relating to creditworthiness set forth in Rule 12.4 of Duquesne’s existing Supplier Tariff.  


We note that Strategic proposes that if a security instrument is required for EGS performance under Rule 4.7, then a similar security instrument must be required of Duquesne for its obligations under the Rule.  (Strategic Comments at 13).  This proposal is rejected.  There is nothing in the record to support the proposed modification.  
Rule 4.6 (Energy Procurement)


ALJ Corbett recommended the inclusion of Tariff Rule 4.6 which provides:  
An EGS must make all necessary arrangements for obtaining Competitive Energy Supply in a quantity sufficient to serve its own customers.  In the event of the unexpected loss of EGS energy supply, current East Central Area Reliability Council (ECAR) procedures require that ECAR operating reserves are to be used only temporarily to provide relief for energy deficiencies, and that the deficient entity must balance its energy resources with its load.  In this instance, failure of an individual EGS to act in a timely manner to balance its energy supply to its forecasted load may result in forced supply interruptions to customers not affiliated with that EGS.  Therefore the EGS must act in a prudent manner to ensure sufficient energy is supplied into the Company’s Control Area or be considered in breach of coordination obligations.  

(Duquesne Exh. JFR-4 at 7-8).  

Duquesne filed Comments supporting the ALJ’s recommendation to include Tariff Rule 4.6.  No other comments were filed regarding Tariff Rule 4.6.  The Rule accurately and clearly states that ECAR operating reserves are limited, and that the failure of an EGS to balance its energy supply may cause forced supply interruptions to customers not affiliated with the EGS.   We agree with the ALJ that Tariff Rule 4.6 is a necessary and relevant component of a supplier tariff.  Accordingly, we will adopt Duquesne’s Tariff Rule 4.6 as proposed.  

Rule 4.7 (Imbalance and Supply Violations Charges)



Proposed Tariff Rule 4.7 provides:  
4.7  EGS Imbalance and Supply Violations Charges


For any hour during which there is EGS Energy Imbalance, the EGS shall pay to the Company pursuant to the procedures in Rule 4.5(b) and Rule 12 as applicable:


(a)
In the event that the EGS does not either schedule the forecasted load obligation according to the EGS Supply Forecast, as contemplated by Rule 6.1 hereof, or schedules the forecasted load obligation as contemplated by Rule 7.3 hereof, then:  


(i)
If the EGS delivers, in any hour, an amount of Energy that is between 90% and 110% of the forecasted load obligation for that hour, the EGS shall, in the event of an under-delivery, pay to the Company an amount of dollars equal to the charge under the OATT applicable to an under-delivery of an amount of Energy equal to the EGS Energy Imbalance, and, in the event of an over-delivery, receive a credit from the Company in an amount of dollars equal to the credit under the OATT applicable to an over-delivery amount of Energy equal to the EGS Energy Imbalance (net of any costs the Company incurs in disposing of such excess Energy).



(ii)
If the EGS delivers in any hour, an amount of Energy that is at least 75% but less than 90% of the forecasted load obligation for that hour, the EGS shall pay to the Company an amount of dollars equal to 110% of the charge under the OATT applicable to an under-delivery of an amount of Energy equal to the EGS Energy Imbalance.  If the EGS delivers, in any hour, an amount of Energy that is less than 75% of the forecasted load obligation for that hour, the EGS shall pay to the Company an amount of dollars equal to 125% of the charge under the OATT applicable to an under-delivery of an amount of Energy equal to the EGS Energy Imbalance.



(iii)
If the EGS delivers, in any hour, an amount of Energy that is greater than 110% of the forecasted load obligation for that hour, the EGS shall receive from the Company a credit in an amount of dollars equal to the credit under the OATT applicable to an over-delivery of an amount of Energy equal to that portion of the EGS Energy Imbalance attributable to the portion of such over-delivery that does not exceed 110% of such forecasted load obligation (net of any costs the Company incurs in disposing of such excess Energy) as contemplated by Rule 6.1 hereof and, for the balance of such EGS Energy Imbalance, attributable to the portion of such over-delivery that exceeds 110% of such forecasted load obligation, reimburse the Company for any costs it incurs in disposing of such excess Energy.


(iv)
If the EGS’s failure to deliver the forecasted load obligation in accordance with Rule 7.3.1 hereof causes the Company to Shed Load during any hour, the EGS shall pay to the Company, in addition to any amounts due under Rule 4.7(a)(i)-(iii) hereunder, $1000 per megawatt-hour of Shed Load attributable to such failure plus any out-of-pocket costs incurred by the Company as the result of claims, penalties, repairs, expenses or other damages resulting from such Shed Load.

(Duquesne Exhibit JFR-4 at 9).  


The first issue raised with regard to Rule 4.7 involves accounting for over-deliveries as set forth in Rule 4.7(a)(iii).  As proposed, Rule 4.7(a)(iii) provides that EGSs will receive compensation (less Duquesne’s costs for disposal) for any over-delivery up to 110% of the forecasted load for that hour.  For any over-delivery in excess of 110%, an EGS is responsible for Duquesne’s costs of disposal, but will not receive payment for the energy delivered.  


The ALJ determined that consistent over-deliveries in excess of 110% of forecasted load “may potentially be burdensome and threaten the reliability of Duquesne’s system.”  (R.D.R. at 34).  Noting that the proposed Tariff Supplement would serve as the standard for the least reliable EGSs, as well as the more responsible entities, the ALJ found that Rule 4.7(a)(iii) properly balanced the equities among the possibility that an EGS would burden the system by consistently over-delivering energy either intentionally or through poor forecasting.  Accordingly, the ALJ recommended approval without modification.  (Id.).


In its Comments, Dominion asserts that the Rule as proposed ignores the fact that over-delivered energy may have value.  Dominion argues “that there are many times when this energy does have tremendous value.”  (Dominion Comments at 6).  Dominion argues that the Rule should be modified in order to recognize that the over-delivery may have value while also recognizing that Duquesne must be reimbursed for any costs it may incur in disposing of the over-delivery.  (Id. at 7).


The ALJ’s determination of this issue is a reasonable one.  As noted by the ALJ, these standards must serve for the least, as well as the most, reliable EGS operating on Duquesne’s system.  There must be some consequence for consistent over-delivery in excess of a reasonable band surrounding delivery forecasts.  Sacrificing energy value, if any, for over-deliveries in excess of 10% of forecast, appears to be an appropriate resolution of this issue.



Rule 4.7(a)(iv) provides for penalties in situations where Duquesne must shed load because of an EGS delivery failure.  The Parties raise two issues here.  First, Dominion argued before the ALJ that EGS competitive energy supply should be examined in the aggregate to determine whether or not supply is within 90% to 110% of forecasted load.  Dominion argued that if the aggregate falls within that tolerance, no penalties should attach regardless of individual EGS performance.  The ALJ rejected that argument in his Recommended Decision on Remand.  Dominion has not filed Comments on this determination.  We address it here to emphasize our agreement with the ALJ on this issue.  The ALJ stated it well:  “[I]ndividual entities must bear the responsibility for their own decisions in the marketplace without leaning on others or the system.”  (R.D.R. at 38).  Accordingly, Dominion’s proposed modification is rejected.  


The second issue involves the Shed Load penalty of $1000 per megawatt hour in situations when an EGS has used its best efforts to deliver the necessary supply into Duquesne’s control area, but load must shed regardless.  The ALJ determined that “an individual EGS [should be] excused from paying a $1,000/Mwh penalty in a shed load situation, if the EGS can demonstrate in all hours it had contracted for firm energy and firm transmission, and despite its best efforts energy was curtailed.”  (R.D.R. at 38).  In those situations, the ALJ determined that a $100/Mwh penalty should apply.  The ALJ found that the $100 penalty comported with the concept of individual responsibility as well as ensuring parity between POLR service and EGS service.  


Both Dominion and Strategic filed Comments on this issue.  (Strategic Comments at 14-15; Dominion Comments at 7-8).
  Strategic argues that if an EGS has done all that it can, but a shed load situation occurs through circumstances beyond the EGS’s control, there should be no penalty at all.   Strategic describes best efforts as “having in place firm energy and firm transmission contracts to serve its load, and evidence is presented that the EGS attempted to deliver the energy into Duquesne’s control area (and did not divert it to sell elsewhere, for example)….”  (Strategic Comments at 15).  Strategic acknowledges that a $100/Mwh penalty would be assessed against Duquesne’s POLR supplier, but finds a distinction in that the POLR supplier “has ultimate control over its own generation stations….”  Strategic asserts that “no such comparable control exists with respect to EGSs and their generation suppliers.”  (Id. at 14).  


Duquesne disagrees with the ALJ’s modification which provides for the reduced $100/Mwh penalty where an EGS has demonstrated best efforts in a shed load situation.  Duquesne argues that the mere purchase of firm transmission does not guarantee that a third-party supplier will refuse the diversion of energy if the economics favor the diversion.  Duquesne asserts that the $1000/Mwh penalty is essential to ensure that an EGS will take appropriate steps to ensure the delivery of energy regardless of the desire of a third party supplier to divert energy to a more lucrative market.  (Duquesne Comments at 21-22).  Constellation supports the reduction of the shed load penalty to 
$100 when an EGS has used its best efforts to secure delivery of energy.  (Constellation Comments at 8).  


As always, we are guided by our responsibility to ensure reliability.  Thus, any penalty should be closely tied to incenting an EGS to do all it can to ensure that its actions will not cause Duquesne to shed load.  As this issue is presented by Strategic, the circumstance we are now addressing is one in which the EGS has already taken the steps necessary to meet its forecasted obligation.  In fact, as set forth by Strategic, a showing of best efforts would include a showing that it had “firm energy and firm transmission contracts to serve its load, ….”  (Strategic Comments at 15).  This is what was required in Duquesne’s original proposal.  Under the circumstances described, it is difficult to determine what the purpose of the $100 penalty would be.  In other words, what different behavior is the penalty designed to incent if, by definition, the EGS has already used its best efforts to ensure the forecasted load is served.  


We will modify the ALJ’s determination on this point and direct that the $100 shed load penalty be eliminated in those circumstances where an EGS demonstrates that it has used its best efforts to ensure delivery of energy into the Duquesne control area in amounts sufficient to meet its forecasted load.  Best efforts include, at a minimum, the existence of firm energy and firm transmission contracts to serve load as well as a showing that the EGS did not divert the energy to sell in other markets.
  


Similarly, Strategic argues that there should be a Force Majeure exception for all penalty provisions in Rule 4.7.  Strategic observes that Duquesne added a Force Majeure definition to Exhibit JFR-4 and provided in Rule 16.2(6) that an EGS would not be in breech of the Supplier Tariff if a failure to deliver was caused by an event of Force Majeure.  Strategic suggests that a Force Majeure exception was “likely meant to apply” to the imposition of all Rule 4.7 penalties, but such an exception should be clearly stated.  (Strategic Comments at 16).  As we noted above, penalties in this context should be tied to incenting certain behaviors.  Since, by definition, an event of Force Majeure is beyond the control of any affected Party, there should be a clearly stated Force Majeure exception to the imposition of Rule 4.7 penalties.  
Rule 4.19 (Demonstration of Ability to Perform)


Proposed Rule 4.19 provides as follows:  
4.19  Demonstration of Ability to Perform


Each April 1 and September 1 during the term of the EGSs Coordination Agreement, the EGS shall demonstrate to the Public Utility Commission’s reasonable satisfaction that the EGS has the ability to perform its obligations in the Company’s Control Area during the following calendar year.  Such demonstration shall include a list of all resources, including generation assets owned or operated by the EGS and Energy purchase contracts, from which the EGS intends to obtain the Energy necessary to satisfy its forecasted load obligation, and shall provide reasonable assurance that such resources satisfy any requirements required by any Governmental Authority or applicable regional or national reliability council, including NERC or ECAR or RTO, whether or not the EGS is a member thereof.  Copies of these materials must also be provided to the Company.  
(Duquesne Exhibit JFR-4 at 11).



The ALJ found this provision to be just as important to a market-based solution to Duquesne’s reliability issues as the penalty and imbalance provisions.  Only Constellation opposed this requirement before the ALJ.  Strategic and Dominion accepted the necessity of the provision, but requested that any materials provided pursuant to Rule 4.19 be covered by a protective order to ensure that Duquesne cannot use such infor​mation to achieve a competitive advantage.  The ALJ noted that Duquesne did not oppose the request for a protective order governing the use of the material.  (R.D.R. at 38-43).  


Dominion filed Comments to this determination and agrees that a protective order should be issued to protect competitively sensitive information that would be produced in response to Rule 4.19.  Dominion also expresses the concern that “specific standards should be developed by the Commission as part of its review process,” but suggests “that such standards should not mandate already rejected requirements such as firm transmission or firm energy.”  Dominion suggests that there is a standard form of protective order that is currently used in complex proceedings before the Commission that could be applied “on a blanket basis….”  (Dominion Comments at 8-9).  


The OCA filed detailed Comments on this issue.  The OCA agrees with the ALJ that review of the ability to perform pursuant to Rule 4.19 is an essential part of any market based solution.  The OCA  also suggests:  
To facilitate this review, the OCA recommends that the Commission process allow an opportunity for Duquesne and/or Duquesne’s Reliability Coordinator to provide information to the Commission on systems operations and system considerations for the upcoming season.  Additionally, Duquesne should be provided with an opportunity to comment on whether the plans will provide adequate reliability.  
(OCA Comments at 4).  


The OCA further suggests that in the course of its review of EGS plans, the Commission should consider “resources dedicated to load, where those resources are located, the amount of those resources located within the service territory, the reserve margin, the plan for utilization of firm transmission for any resources outside of the service territory, the possibility that resources can be delivered to the service territory and back up plans an EGS may have to replace lost supply.”  (Id.).  


Duquesne does not object to developing a protective order which will govern the use of material submitted by EGSs under Rule 4.19.  Duquesne suggests that the Commission’s Regulations at 52 Pa. Code § 5.423 (relating to orders to limit the availability of proprietary information) can be incorporated by reference into the proposed rule.  


We agree with the ALJ’s determination that proposed Rule 4.19 is a necessary piece of this market based approach until Duquesne joins an appropriate RTO.  We also agree with Dominion that a protective order should be used to protect sensitive information and govern its use.  The OCA’s Comments regarding the need for Duquesne and/or its Reliability Coordinator to work with Commission Staff to provide information on system operations and system considerations are well taken.  Such assistance will be essential in order for Rule 4.19 to operate in any meaningful way.  The OCA is also correct that Duquesne must have the opportunity to provide comments on plans submitted.  


We will direct the Office of Executive Director to assign a lead bureau to be responsible for coordinating with the Parties to develop guidelines for plans under Rule 4.19, and present its recommendation(s) to the Commission for consideration at the Public Meeting of February 26, 2004.  The OCA’s Comments may serve as a starting point.
  The Parties and Staff should also consider the treatment of proprietary information required by Rule 4.19 in the course of their discussions and determine whether the incorporation of our Regulation at 52 Pa. Code § 5.432 into Rule 4.19 adequately addresses this issue.  Alternatively, the Parties may propose a template proprietary order for Rule 4.19 filings.  
Tariff Rule 16.2 (Events of Breach)  


Tariff Rule 16.2 includes the following events in its definition of breach:  
F.
The failure by the EGS to post, supplement, replace or maintain any letter of credit required to be so posted, supplemented, replaced or maintained pursuant to the terms of this Tariff.  

G.
A failure by the EGS to deliver the forecasted load obligation in accordance with Rule 7.3.1 hereof that causes the Company to Shed Load during any hour (other than any such failure that results from an event of Force Majeure or outages on the Company’s Transmission System or Distribution System), provided that the Company has requested reasonable assurances from the EGS that the circumstances that caused such failure have been corrected and the EGS has not, within sixty (60) days of such request, provided the Company with such assurances.  

(Duquesne Exh. JFR-4 at 12).

 

As discussed supra, we modified Duquesne’s proposed Rule 4.5 and directed Duquesne to provide for alternative forms of security including bonds and corporate guarantees.  Accordingly, we will modify Duquesne’s Rule 16.2(F) to recognize the type of security to be posted as required by revised Rule 4.5.  



ALJ Corbett recommended that Rule 16.2(G) should be modified to clearly state that any breach that Duquesne declares thereunder does not become actionable until approved by the Commission.  (R.D.R. at 46).  



Duquesne submits that since an EGS’s supply failures which result in Duquesne’s shedding firm load affects customer safety and security, the Commission’s approval of Duquesne’s cancellation of the defaulting EGS’s individual coordination agreement upon a failure to provide reasonable assurances should be done on an expedited basis.  (Duquesne Comments at 24).  Duquesne suggests that the Commission review and issue a decision within a time certain, possibly thirty days.  (Id.).  



Dominion agrees that any termination by Duquesne under 16.2(G) should be subject to Commission review before any supplier’s ability to serve can be terminated.  (Dominion Comments at 9).  Dominion suggests that the Commission establish standards similar to those for the semi-annual Demonstration of Ability to Perform in order to impose some structure for the types of assurances that could be demanded in such circumstances.  (Id.).  Dominion submits that if such standards are not established, Duquesne would be free to impose any requirements that it deems appropriate in response to the shedding of firm load due to non-delivery.  (Id. at 10).  

We agree that Commission review of any proposed cancellation of an EGS’s coordination agreement is necessary.  We direct Duquesne to incorporate Commission review into Rule 16.2(G).  In the event that Duquesne wishes to cancel an EGS coordination agreement, Duquesne is directed to file a detailed report of the incident delineating the EGS’s failure to provide reasonable assurances.  The report must be supported by an affidavit and served on the EGS.  The EGS may respond to the allegations by sworn answer, filed within ten days of service of Duquesne’s report.  The Commission will review these documents and issue a decision in an expedited manner.  

Tariff Rule 17.2 (Effect of Termination ) 


Tariff Rule 17.2 provides:  

Termination of Individual Coordination Agreements will have the same effect on an EGS’s discontinuance of supply to such customers described in the EDC Tariff.  If a customer of a terminated EGS has not switched to another EGS prior to termination, said customer will receive Provider of Last Resort (POLR) Service pending its selection of another EGS.  

(Duquesne Exh. JFR-4 at 14).  



ALJ Corbett recommends the following revision to Rule 17.2, to ensure conformity with Rule 16.2(G):  “Termination of Individual Coordination Agreements upon approval by the Commission will have the same effect. . .”  (Emphasis added).  (R.D.R. at 48).  



Dominion agrees with the ALJ’s recommendation to modify Rule 17.2.  However, Dominion argues that the revised Rule would not allow customers of the terminated EGS to avoid POLR service, unless they switch prior to termination; an event of which the customers would likely be unaware.  (Dominion Comments at 10).  Dominion posits that if Duquesne alleges a Rule 16 breach, the accused EGS must then choose the lesser of two evils: inform the customers that the EGS may be put out of business, or risk losing its customers to POLR service.  (Id.).  Dominion argues Rule 17.2 should be modified to include a requirement that the customers be given at least a nominal opportunity to switch before being returned to POLR service.  (Id.).  



Duquesne does not object to the ALJ’s adjustment to Rule 17.2.  (Duquesne Comments at 25).  Nonetheless, Duquesne suggests that Commission review of a proposed termination should be conducted within thirty days.  



We agree with the ALJ’s recommended modification to Tariff Rule 17.2 as it clarifies the Parties’ responsibilities and provides regulatory certainty to the termination process.  As provided in Rule 16.2(G), the Commission will provide review of the termination process on an expedited basis.  We do not believe that Dominion’s proposed requirement that customers be given an opportunity to switch before being returned to POLR service should be added to the Tariff.  Rule 17.2 clearly states that if a customer has not switched to another EGS prior to termination, said customer will receive POLR Service pending its selection of another EGS.  If an EGS is notified by Duquesne of a possible breach, it then becomes the EGS’s responsibility to inform its own customers of their options with regard to alternative energy supply, including default POLR Service.  Tariff Rule 17.2 is adopted as modified by the ALJ.  
Tariff Rule 4.7 (Disposition of EGS Imbalance Penalties)


During the cross-examination of Duquesne’s witness in the hearing on remand, DII and the OCA inquired about the disposition of supply violation charges collected pursuant to Rule 4.7 in the event load was curtailed during the year.  (Tr. at 385-387).  Duquesne does not oppose such a distribution.  (R.D.R. at 48).  In the Recommended Decision on Remand, the ALJ agreed that supply violation charges in excess of Duquesne’s costs should be distributed “to customers that experience service interruptions due to EGS supply failures.”  (R.D.R. at 52).  The ALJ directed that Duquesne propose a formula for distribution in its compliance filing.  (Id.)  


Constellation states in its Comments that net revenues from supply violation charges, which accrue during periods of interruption, should be distributed to the customers impacted by those interruptions.  For net revenues collected during periods of no interruption, Constellation recommends that those funds should be distributed back to the EGSs in proportion to their load.  According to Constellation, that type of formula “maintains the balance of interests in the POLR II settlement which did not contemplate additional revenues being required of EGSs.”  (Constellation Comments at 8).  


The DII supports the ALJ’s recommendation that a formula be developed to provide for distribution of net revenues from supply violation charges.  However, DII recommends that the Commission reject Constellation’s proposed formula.  DII argues that Constellation’s formula only provides that those penalties collected during the hours a customer is curtailed will be distributed, rather than all penalties collected during the year.  Further, Constellation’s proposal recommends returning all penalties collected during periods without service interruptions to the EGSs.  (DII Comments at 2-3).  



The OCA does not comment on any specific formula for distribution, but agrees that Duquesne should propose a formula in its compliance filing.  (OCA Comments at 5).  Duquesne comments that the ALJ’s directive is consistent with the testimony of its witness.  Accordingly, Duquesne agrees with the ALJ and will propose a formula for distribution if directed by the Commission.  


As noted by the OCA in its Brief on Remand, the testimony indicates the possibility that Duquesne will collect supply violation charges “in excess of Duquesne’s costs related to a supplier failure….”  (OCA Brief on Remand at 13).  We agree with the Parties and the ALJ that distribution of revenue over costs should be made to customers impacted by interruptions caused by EGS supply failures.  Duquesne should also address distribution in the event no service interruptions result from EGS failures.  


Accordingly, we direct Duquesne to propose such a formula in the compliance filing.  We reject Constellation’s recommendation to limit the fund to revenues collected only for hours during which interruptions occurred.  We also reject Constellation’s recommendation that penalties be returned to EGSs in the event interruptions do not occur.  The return of penalties to EGSs would only serve to undermine individual responsibility for market decisions and support the concept of leaning on the system.  Neither of those approaches is supported by this Commission.  
Effect on Stipulations of Duquesne and DII  
ALJ Corbett requested that the Parties address the effect of a market-based solution on DII’s Stipulation with Duquesne presented at the July 1, 2003 hearing.  (Tr. at 426).  Paragraph 1 of the Stipulation states that Duquesne’s proposal is an interim measure until Duquesne joins an RTO, after which the RTO will be the control area operator and implement alternative reliability assurance requirements for load serving entities.  (R.D.R. at 52).  As noted by the ALJ, all Parties agree that the reliability measures included in the proposed Tariff constitute interim measures effective only until Duquesne joins an RTO.  (R.D.R. at 53).  The Parties’ Comments raise no objections to this provision.  Paragraph 1 of the Stipulation clearly defines the interim nature of the subject Tariff.  We find this provision to be a reasonable and in the public interest.  

Duquesne and DII stipulated that a commercial or industrial customer should have the opportunity to contract for interruptible supply from an EGS, if Duquesne could monitor and document the EGS’s customers’ curtailments.  Paragraph 2 of the Stipulation provides an opportunity for DII and Duquesne to develop the procedures for an EGS to provide interruptible service to DII’s members.  (R.D.R. at 52).  Duquesne and DII stipulated that if Supplement No. 1 were approved, EGSs would not be required to contract for firm transmission to interruptible customers.  The ALJ concluded that the Commission’s approval of the market-based reliability provisions rendered Paragraph 2 of the Stipulation irrelevant and, therefore, dismissed it.  

Duquesne states that if the Commission does not approve a firm transmission requirement and instead chooses a market-based solution, the Stipulation would no longer be effective or relevant.  (Duquesne B.R. at 34-35).  Duquesne avers that if the Commission were to adopt a market-based solution, Duquesne would be willing to informally discuss with DII procedures to permit EGS’s to provide interruptible service to customers in Duquesne’s control area.  (Id. at 35).  

DII submits that Paragraph 2 of the Stipulation remains relevant under a market-based approach.  (DII Comments at 3).  DII raises concerns that if an EGS demonstrates that it has contracted with an interruptible customer, the EGS should not be penalized under Rule 4.19 and/or its hourly imbalance calculation when the EGS curtails the customers.  (Id.).  DII notes its willingness to informally discuss the accommodation of competitive interruptible supply options with Duquesne.  (Id. at 3-4).  



We agree with ALJ Corbett’s determination that under a market-based approach, Paragraph 2 of the Stipulation becomes moot.  We acknowledge Duquesne’s and DII’s willingness to informally discuss procedures enabling EGSs to offer inter​ruptible service products to commercial and industrial customers.  As such, we will reject Paragraph 2 of the Stipulation.  
Conclusion of Law No. 2


In Conclusion of Law No. 2, the ALJ concluded as follows:  “The current level of electricity supplied by electric generation suppliers into the control area of Duquesne Light Company is unreasonable and inadequate to meet the reliability requirements of the Public Utility Code.”  (R.D.R. at 54).  


Strategic comments that there is no support in the record for such a conclusion.  Strategic argues that Duquesne was required to interrupt service for only several hours on one day, and, on that one day, the only customers who experienced interruptions were not firm customers.  (Strategic Comments at 17-18).  Strategic argues that the record establishes that Duquesne’s current rules have worked quite well.  The more appropriate conclusion, according to Strategic, is that the market based solution proposed in this proceeding is justified to ensure adequate and reliable service in the future.  (Id. at 18).  


In our view, the ALJ’s Conclusion of Law No. 2 is overly broad and we decline to adopt it.  Although we make this determination on the record before us, we must emphasize that service interruptions caused by the failure of an EGS to deliver scheduled load is unacceptable.  As noted by the OCA, this Commission will not foster competitive markets at the expense of reliability.  (OCA Comments at 3).  The supply violation penalties approved here should emphasize that we disapprove of a market player leaning on the system as a means of reducing economic impacts of market decisions.  In the event that the solution approved here fails to maintain adequate reliability, this Commission possesses both the authority and the obligation to address that situation swiftly.  
Conclusion


We have carefully reviewed the record as developed in this proceeding including the ALJ’s Recommended Decision, the Exceptions and Replies filed thereto, the ALJ’s Recommended Decision on Remand and the Parties’ Comments to that Recommended Decision on Remand.  For the reasons stated in this Opinion and Order, we will adopt the ALJ’s Recommended Decision on Remand as modified herein; THEREFORE,


IT IS ORDERED:  


1.
That the Exceptions of the Parties in this proceeding are granted to the extent they are consistent with this Opinion and Order, and in all other respects, they are denied.  


2.
That the Comments of the Parties in this proceeding are granted to the extent they are consistent with this Opinion and Order, and in all other respects, they are denied.  


3.
That the Recommended Decision on Remand of Administrative Law Judge John H. Corbett, Jr. issued December 1, 2003, is adopted consistent with this Opinion and Order.  



4.
That the proposed Supplement No. 1 to the Electric Generation Supplier Coordination Tariff of Duquesne Light Company filed on January 7, 2003, is hereby denied.  



5.
That within forty-five (45) days of the entry of this Opinion and Order, Duquesne Light Company shall file a supplement to its Electric Generation Supplier Coordination Tariff, on one day’s notice to the Commission, containing changes to the terms and conditions for providing that service consistent with this Opinion and Order.


6.
That the Office of Executive Director shall assign a lead bureau to be responsible for coordinating with the Parties to develop appropriate guidelines and procedures to implement Rule 4.19 of the Electric Generation Supplier Coordination Tariff, consistent with this Opinion and Order.


7.
That the Complaints of Strategic Energy L.L.C. at Docket No. R‑00038092C0001 and Dominion Retail, Inc. at Docket No. R-00038092C0002 are granted to the extent they are consistent with this Opinion and Order and in all other respects, they are denied.  


8.
That upon the filing of a tariff supplement by Duquesne Light Company that conforms with this Opinion and Order, and upon the Commission’s approval thereof, the terms and conditions for providing service under its Electric Generation Supplier Coordination Tariff shall become effective.  
BY THE COMMISSION,







James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  December 18, 2003
ORDER ENTERED:  December 19, 2003
	�	Petition of Duquesne Light Co. for Approval of Plan for Post-Transition Period Provider of Last Resort Service, Docket No. R-00974104 (Order entered November 20, 2000).  





	�	Before the ALJ on remand, Constellation proposed several adjustments to the proposed Rule 4.7.  The ALJ found that Constellation had raised those issues for the very first time in its Brief, thereby reducing or eliminating the opportunity for any Party to respond.  Noting that Constellation did not choose to provide testimony on this issue, the ALJ did not consider Constellation’s arguments on this issue.  (R.D.R. at 32).  Constellation addresses this issue in its Comments at Pages 6-7, and references the abbreviated nature of the proceeding.  Other Parties presented substantial testimony in support of their proposed modifications, despite the time constraints dictated by statutory deadlines.  We will adopt the ALJ’s ruling on Constellation’s arguments regarding Rule 4.7.  





	�	Dominion states in its comments that there may be times when an EGS would over-deliver beyond 110% of its forecast at Duquesne’s request.  (Dominion Comments at 7).  If the over-delivery occurred at Duquesne’s request, clearly payment for that energy should be made as the over-delivery would not be due to an EGS failure to match its forecasted obligation.  


	�	It is unclear whether Dominion disagrees with the ALJ’s determination.


	�	Contrary to Strategic’s proposed amendments to Duquesne Exhibit JFR�4, we remove only the penalty obligation.  This action is not meant to alter an EGS’s obligations relating to Duquesne’s “out of pocket” costs incurred as a result of the EGS failure to deliver, to the extent those obligations exist.  Regardless of “best efforts,” the EGS remains responsible to its customers and the control area operator for its scheduled load.  





	�	When the guidelines are developed, it may be helpful to note Dominion’s reminder that a command and control direction for firm transmission and energy in all hours has already been rejected.
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