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OPINION AND ORDER
BY THE COMMISSION:



Before us for consideration is the Petition for Reconsideration (Petition) of Albert S. Lardo (Complainant) filed August 8, 2003, to our Opinion and Order (Order) entered June 17, 2003.  West Penn Power Company (Respondent) filed a Reply to the Petition (Reply) on August 18, 2003.  

History of the Proceeding


On August 19, 2002, the Complainant filed a Formal Complaint against the Respondent wherein he alleged that the Respondent installed a 50,000 volt line within ten feet of a commercial building owned by the Complainant.  The Complainant alleged that according to the Occupational Safety and Health Administration (OSHA), the proximity of the line to the Complainant’s building creates a dangerous condition prohibiting maintenance work from being done on the building.  The Complainant requested that the Commission direct the Respondent to re-route the line at the respondent company’s expense.  


On September 10, 2002, the Respondent filed an Answer wherein it denied the major allegations of the Complaint. On March 20, 2003, an Initial Decision was issued wherein Administrative Law Judge (ALJ) Larry Gesoff recommended that the Complaint be dismissed.  On April 7, 2003, the Complainant filed Exceptions to the Initial Decision.  The Respondent did not file Reply Exceptions.  At the Public Meeting of June 12, 2003, we adopted a proposed Opinion and Order wherein we denied the Complainant’s Exceptions and adopted the Initial Decision of ALJ Gesoff.  The instant Petition was thereafter filed as noted.
Discussion


In our Opinion and Order entered June 17, 2003, we dismissed the Complaint on the ground that the Complainant did not meet his statutory burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a).  Specifically, we reasoned as follows:
It is well settled that the decision of the Commission must be supported by substantial evidence.  “Substantial evidence” is such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Mill v. PA Public Utility Commission, 447 A.2d 1100 (PA. Cmwlth. 1982); Edan Transportation Corp. v. PA Public Utility Commission, 623 A.2d 6 (Pa. Cmwlth. 1993).  
Contrary to the assertions of the Complainant, the record as developed in this proceeding indicates that the line from the Complainant’s building meets the National Electrical Safety Code [NESC] standards.  However, as noted by the ALJ, the distance does not meet the OSHA [Occupational Safety and Health Administration] requirements.  I.D. at 12.  

Based upon our review of the record evidence, we conclude that the Complainant did not meet his statutory burden of proof in this proceeding.  66 Pa. C.S. § 332(a). We note that the record in this proceeding was closed on March 5, 2003.  However, the Complainant appended to his Exceptions an Inspection Report of Mr. Stewart’s that took place on April 2, 2003, subsequent to the close of the record.  The Complainant evidently attempted to introduce evidence into the record by way of Exceptions which is clearly impermissible since the record was closed.  Accordingly, the Exceptions are denied without further comment
(Order at 3-4).  


The Complainant asserts that after the close of the record, but before final Commission action, the Respondent dispatched two crews to perform remedial work on the three poles in question.  More specifically, the Complainant asserts that the Respondent actually moved the power lines up and away from the subject building, but only completed the needed work on two of the three poles in question.  (Petition at 1).  As a result of these activities, the Complainant questions the veracity of the Respondent’s witness in this proceeding and states that the testimony was inaccurate and fraudulent.


In its Reply, the Respondent rejoins that its witness testified that the Respondent’s facilities were in compliance with the National Electrical Safety Code (NESC) standards.  The Respondent contends that the testimony of the witness, concerning NESC compliance, was based on visual observation and not actual measurement.  (Reply at 1-2).  The Respondent asserts that its witness used this technique to measure from the brickwork of the building to the power line.  


The Respondent further avers that after reviewing the data contained in the Complainant’s Exceptions, it concluded that its witness had misjudged the distance between the fire escape and the power line.  The Commission rejected the Complainant’s Exceptions in the Opinion and Order entered June 17, 2003, because the Exceptions contained evidence that was not of record.  


The Respondent submits that the remedial work has corrected the NESC violation.  The Respondent described the remedial work performed as the installation of fiberglass pole top extenders and alley arms on two poles, as well as work on a third pole.  The Respondent concludes that it has completed the remedial work on all three poles in question in order to bring its line into compliance with NESC standards on April 28, 2003.  The Respondent maintains that its power lines are in compliance with NESC standards. (Reply at 3-4).


However, the Respondent further observes that the remedial work will not enable the Complainant to use unqualified workers under the OSHA guidelines. According to the Respondent, the Complainant is seeking a Commission order to require the Respondent, at its own expense, to move the facilities so that there would be enough clearance between the Complainant’s commercial building and the power line to meet OSHA’s regulations.  The Respondent points out that if OSHA’s regulations are not met, then only specially qualified workers, such as painters and carpenters, can be employed to work on the outside of the building.  (Reply at 1).


We note that pursuant to Section 5.572(c) of the Commission’s Regulations, 52 Pa. Code § 5.572(c), petitions for reconsideration, rehearing, reargument, clarification, supersedeas or others shall be filed within fifteen days after the Commission order involved is entered or otherwise becomes final.  We also note that pursuant the Commission Regulations at 52 Pa. Code § 5.572 (d) petitions for rescission or amendment may be filed at any time according to Section 703(g) of the Code, 66 Pa. C.S § 703(g).  



We further note that the Complainant is appearing pro se in this matter and, therefore, may not be familiar with our regulations and procedures.  As a result, even though the subject Petition was untimely filed, it is within our discretion to waive any technical defects and entertain the Petition as filed, if such waiver does not adversely affect a substantive right of a participant.  


The standards for granting a Petition for Reconsideration were set forth in Duick v. Pennsylvania Gas and Water Company, 56 Pa. P.U.C. 553, December 17, 1985, (Duick ), as follows:

A Petition for Reconsideration, under the provisions of 66 Pa. C.S. § 703(g), may properly raise any matters designed to convince the Commission that it should exercise its discretion under this code to rescind or amend a prior order in whole or in part.


In this regard we agree with the court in the Pennsylvania Railroad Company case, wherein it was stated that:

Parties...cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically decided against them...what we expect to see raised in petitions for reconsideration are new and novel arguments, not previously heard or considera​tions which appear to have been overlooked by the Commission.

Additionally, a Petition for Reconsideration is properly before the Commission where it pleads newly discovered evidence, alleges errors of law, or a change in circumstances.



Our review of the subject Petition, in light of record evidence, leads us to conclude that the Petition meets the evidentiary standards articulated in Duick, supra; by proffering “new and novel arguments.”  


As stated previously, the Respondent now concedes that its witness had misjudged the dis​tance between the power line and the platform of the fire escape on the Complainant’s building, thereby resulting in the need for remedial action to correct an NESC violation.  However, the witness’ testimony was relied upon by the ALJ in his finding that the line was in compliance with the NESC Code based upon the evidence of record in the proceeding.  


The ALJ’s finding, which we adopted in our June 17, 2003 Opinion and Order, that the Respondent’s lines met the NESC standards is clearly inaccurate and will be rescinded.  While we are deeply concerned about the averments herein pertaining to NESC compliance, the gravaman of the Complaint in this proceeding does not concern NESC compliance, but OSHA compliance.  Accordingly, NESC compliance need not, and shall not, be determined in resolution of the subject Complaint.
  


Nevertheless, Section 57.194 of our Regulations, 52 Pa. Code § 57.194 provides, in pertinent part, as follows:  

(b)
An electric distribution company shall install, maintain and operate its distribution system in conformity with the applicable requirements of the National Electrical Safety Code.

Thus, it is evident from the aforecited Regulation that our electric distribution companies are required to comply with NESC standards.  The factual averments in the Petition and West Penn’s Reply raise several unresolved issues related to the Company’s compliance with NESC standards that warrant further consideration.  Accordingly, we shall hereby sever the NESC compliance issue from this proceeding and create a new docket in which we shall direct our Law Bureau to examine the following issues and take such further action as may be warranted:  

a.
Whether the poles in question were previously, and are currently, in compliance with the NESC standards; 

b.
Whether the Respondent presented false or misleading record evidence; and,  

c.
Whether the Respondent breached a duty to correct inaccurate record evidence.



With regard to OHSA standards, we find no showing that failure to meet OSHA standards is a violation of the Commission’s Regulations or the Public Utility Code.

Conclusion



Accordingly, for the reasons delineated above, the Petition for 
Reconsideration of our Opinion and Order entered June 17, 2003, is granted only to the extent that it is consistent with this Opinion and Order; and denied in all other respects; THEREFORE,


IT IS ORDERED:  


1.
That the Petition for Reconsideration of Albert S. Lardo is granted only to the extent that it is consistent with this Opinion and Order and denied in all other respects.


2.
That our previous finding at this docket that the subject line in this proceeding met the National Electrical Safety Code standards be, and is hereby, rescinded.



3.
That the issue of West Penn Power Company’s compliance with the National Electrical Safety Code, pertaining to the line at issue herein, be, and hereby is, severed from this proceeding and, further, that a new docket be opened for purposes of further inquiry into this matter.



4.
That the Commission’s Law Bureau shall examine the following issues and take such further action as may be deemed appropriate:  
a.
Whether the poles in question were previously, and are currently, in compliance with the National Electrical Safety Code standards;

b.
Whether West Penn Power Company presented false or misleading record evidence; and,

c.
Whether West Penn Power Company breached a duty to correct inaccurate record evidence.



5.
That this docket be marked closed.  







BY THE COMMISSION,







James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  December 4, 2003
ORDER ENTERED:  August 2, 2004



	� 	We note, however, that since the Respondent admittedly performed the remedial work in order to bring its line into compliance with the NESC standards, it follows that such expense must be borne by the Respondent.
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