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OPINION AND ORDER

BY THE COMMISSION:


Before the Commission for consideration and disposition are the Initial Decision (I.D.) of Administrative Law Judge (ALJ), Charles E. Rainey, Jr. issued in this proceeding on October 24, 2003, and the Exceptions filed with respect thereto.  Exceptions were filed by Frank Bonin (Complainant) on November 12, 2003, and Reply Exceptions were filed by Pennsylvania Electric Company (Respondent) on November 24, 2003.  

History of the Proceeding


On September 18, 2002, the Complainant filed a Formal Complaint against the Respondent wherein he alleged that the Respondent billed him in excess of what he should have been billed under the Respondent’s seasonal tariff for his twelve business accounts.  


On October 12, 2002, the Respondent filed an Answer to the Instant Complaint wherein it denied overbilling the Complainant.  On January 21, 2003, an evidentiary hearing was held before ALJ Richard M. Lovenwirth.  The Complainant and the Respondent participated at the hearing and both parties were represented by counsel.  


ALJ Lovenwirth retired during the pendency of the instant proceeding and the case was then re-assigned to ALJ Rainey.  On October 24, 2003, ALJ Rainey issued his Initial Decision wherein he recommended that the Complaint be dismissed.  Timely Exceptions and Reply Exceptions were filed as noted above.  
Discussion


The ALJ made thirteen Findings of Fact and reached four Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless either expressly or by necessary implication they are rejected or modified by this Opinion and Order.  


The Complainant argued that he should not be billed for any amount during the six month period when his campground is not operating and there is no electricity demand.  The Complainant asserted that while the Respondent’s tariffs refer to billing for amounts during the season of “low” use, the tariffs do not refer to billing for amounts when there is “no” use.  The Complainant further argued that because he pays premiums during the six-month period of high use, he should not be subject to any charges, including customer charges, during the six month period of no use.  The Complainant alleged that he has been overcharged approximately $681.84 annually as a result of Respondent’s misinterpretation and misapplication of its Seasonal Billing rules.  



The ALJ recommended that the Complaint be dismissed, reasoning as follows:  
Complainant had the burden of proof in this case.  It was a heavy one in that Complainant had to present persuasive evidence that Respondent misinterpreted and misapplied its own Seasonal Billing tariffs.  Com​plainant failed to meet its burden of proof.  Complain​ant failed to show that from a plain reading of the Seasonal Billing tariffs, Respondent’s interpretation and application of those tariffs was unreason​able.  I am persuaded by the evidence presented by Respondent and referenced above, that its interpretation and application of its Seasonal Billing tariffs is reasonable.  I must therefore, for all of the foregoing reasons, dismiss the Complaint.  



As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further dis​cussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. Ct. 1993); See also, generally, University of Pennsylvania v. Penn​sylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. Ct. 1984).  


Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), provides that the party seeking affirmative relief from the Commission has the burden of proof.  In this proceeding, the Complainant has challenged the accuracy and propriety of his electric bills from the Respondent.  Thus, it is clear that he is the party seeking affirmative relief from the Commission and, therefore, he is the party with the burden of proof.  



The Complainant in its Exception No. 1 argues that his due process rights were compromised because ALJ Lovenwirth, who presided over the evidentiary hearing, did not issue the Initial Decision due to his retirement.  The Complainant argues further that ALJ Rainey was not in a position to evaluate the credibility of the testimony of the Respondent’s witness because he did not personally observe his testimony.  The Complainant requests that the Initial Decision before us be vacated and that an Initial Decision be issued by ALJ Lovenwirth.  (Exc. at 1-2).  


The Respondent rejoins that the Complainant’s due process rights were not violated.  The Respondent cites Schneider v. Pennsylvania Public Utility Commission , 83 Pa. Cmwlth Ct. 306, 479 A.2d 10 (1984), (Schnieder) for the proposition that a complainant’s due process rights are satisfied once he has been provided notice and opportunity to be heard.  Furthermore, the Respondent rejoins that pursuant to Section 334(a) of the Code, 66 Pa. C.S. § 334(a), it is well settled that the same presiding officer who presides at the reception of evidence shall make the recommended decision or initial decision except where such presiding officer is no longer available to render the decision in this matter.  (R. Exc. at 3-4).  


In the matter before us, we find that the Complainant’s rights in this matter were not compromised when this matter was reassigned from ALJ Lovenwirth to ALJ Rainey.  Section 334(a) of the Code provides as follows:  
The same presiding officer shall to the fullest extent possible preside at all the reception of evidence in a particular case to which he has been assigned.  The same presiding officer who presides at the reception of evidence shall make the recommended decision or initial decision except where such presiding officer becomes unavailable to the Commission.  (Emphasis supplied).
66 Pa. C.S. § 334(a)  


Further, we agree with the Respondent’s interpretation of Schnieder, supra, which supports the argument that since the Complainant has had notice and opportunity to be heard, his legal rights were not compromised.  Based upon the foregoing discussion, we shall deny the Complainant’s Exception No. 1.  


In his Exception No. 2, the Complainant argues that the ALJ erred in concluding that the Complainant has a season of “low use.”  The Complainant continues that the Respondent’s Tariff Rule 19. (effective March 17, 1995 to June 20, 1999) and Tariff Rule 13b(10) (effective June 21, 1999) authorize changes to seasonal billing customers during seasons of high electrical use and seasons of low electrical use.  The Complainant argues that his business has a period of no use from October through March when his campground is not operating and, therefore, there should be no charges to him in a period of non-use.  (Exc. at 2-3). 


The Respondent rejoins that low-use and non-use seasons are not defined in the tariff.  The Respondent contends that there is no specific mention of non-use in the tariff at all.  The Respondent asserts that the low use season includes periods of non use by its customers.  The Respondent posits that the Seasonal Billing Rule is intended for businesses like water parks, ice cream stands, etc, many of which have periods of non use.  The Respondent concludes that if the Seasonal Billing Rule excluded non-use periods, 
then customers with non use could only be eligible for their applicable rate schedule.  (R.Exc. at 6-7).


Upon careful consideration of record evidence, we find that the Com​plainant’s Exception No. 2 is not meritorious.  First, we note that the Respondent’s Tariff is a Commission approved tariff and, as such, is binding on both the utility and the customer.  See Pennsylvania Electric Company v. Pennsylvania Public Utility Commission, 663 A.2d 281 (Pa. Cmwlth. Ct. 1995); and Brockway Glass Company v. Pennsylvania Public Utility Commission, 63 Pa. Cmwlth. Ct.  238, 437 A.2d 1067 (1981).  The Complainant, in his Exception No. 2, has failed to proffer any argument sufficient to cause us to reconsider our approval of the tariff.  


Our review and inspection of the applicable Tariff Rule reveals that the Tariff Rule does not make any distinction between “low use” periods and “no use” periods.  We also note the ALJ’s observation that there is no provision in the tariff which provides for a waiver of the customer charge of periods of “no use.”  We find to be convincing and persuasive, the assertion in the Respondent’s Reply Exceptions that if customers with “no use” periods were to be excluded from the Seasonal Billing provision, an undesirable result would occur.  


Based upon the foregoing discussion, we find the Respondent’s interpretation of its tariff to be reasonable and in accord with the record evidence.  Accordingly, we shall deny the Complainant’s Exception No. 2.  



In his Exception No. 3, the Complainant alleges that the ALJ misinterpreted the Respondent’s tariff regarding minimum charges.  Specifically, the Complainant contends that a minimum charge can be imposed under the seasonal tariff, but only if the customer fails to notify the Respondent of its period of low use.  (Exc. at 4).


The Respondent rejoins that the Seasonal Billing Rule works in conjunction with a customer’s otherwise applicable rate schedule.  The Respondent argues that the Seasonal Billing Rule modifies the calculation of a minimum bill under a particular billing schedule and was never intended to allow a customer to avoid paying minimum bills.  (R.Exc. at 8-9).  


The disposition of this Exception turns on a determination of whether or not the tariff rule permits no charge to a customer.  We find that the tariff does not allow for a zero billing, or prevents the billing of a customer charge.  Accordingly, we shall deny the Complainant’s Exceptions No. 3 using the same reasoning as in our disposition of the previous Exception.  


We note that the evidence of record indicates that the Complainant is saving money by being billed under the Seasonal Billing Rule instead of the standard GS rate schedule.  We further note that the GS rate schedule involves a demand ratchet which involves billing one half of the highest demand over the latest eleven months plus the customer charge.  Under the Seasonal Billing Rule, each bill is multiplied by the multiplying factor, as provided in the tariff.  Since the customer would have only a customer charge in a no use month, the customer’s bill would be the multiplier times the customer charge.  This would produce a charge less than that would result from the application of a demand ratchet.

Conclusion


As a result, we conclude that the Complainant Failed to satisfy the requisite burden of proof, as required by Section 332(a) of the Code, 66 Pa. C.S. § 332(a).  Accordingly, we shall deny the Exceptions of the Complainant and adopt the Initial Decision to the extent that it is consistent with this Opinion and Order; THEREFORE,


IT IS ORDERED:


1.
That the Exceptions of Frank Bonin are hereby denied.



2.
That the Initial Decision of Administrative Law Judge Charles E. Rainey, Jr. is hereby adopted to the extent consistent with this Opinion and Order.



3. That this case be marked closed.








BY THE COMMISSION,







James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  January 16, 2004
ORDER ENTERED:  January 22, 2004
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