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Before

Larry Gesoff

Administrative Law Judge

HISTORY OF THE PROCEEDING


This decision dismisses a complaint that Ms. Shermita Williams filed with this Commission on March 31, 2003.  In her complaint, Ms. Williams alleges that she cannot afford to pay the bills she receives for residential electric service from PECO Energy Company (PECO).  Ms. Williams seeks an affordable payment plan.  Ms. Williams previously complained about the same matter to the Commission’s Bureau of Consumer Services (BCS), which issued its determination on March 26, 2003 at BCS Case No. 1319629.   PECO answered the complaint on May 6, 2003.  An Interim Payment Order was issued on August 1, 2003 directing Ms. Williams to pay PECO for all service it provides to her during the pendency of this matter.
A telephonic hearing was held on December 8, 2003 pursuant to Section 56.174 of Title 52 of the Pennsylvania Code.  52 Pa. Code §56.174.  The Complainant appeared pro se.  Priyah Sankar, Esquire, represented PECO.  Anthony Costello, a regulatory assessor for PECO, testified for PECO.  He sponsored three exhibits which were admitted into the record.  No briefs were filed.  The record closed upon conclusion of the hearing.

FINDINGS OF FACT
1. Ms. Williams resides at 5826 Rodman Street, Philadelphia, Pennsylvania 19143.

2. PECO provides residential electric service to Ms. Williams at the foregoing address.  Ms. Williams is on PECO’s residential electric CAP rate and its off peak electric rate.  Testimony of Mr. Costello.
3. At the present time, the Complainant owes $20,454.33 on this account.  This includes the bill due on December 29, 2003.  Of this amount, $12,064.03 is owed to PECO and $8,390.30 is owed to Ms. Williams’ electric supplier.  PECO Ex. 1; Testimony of Mr. Costello.

4. Since April of 1999, Ms. Williams has paid PECO $325.14 towards her electric account in the following amounts:  $100.00 on April 7, 1999; $100.00 on June 6, 1999; $125.14 on April 16, 2003.  Ms. Williams received a LIHEAP grant in the amount of $191.00 on January 31, 2002.  PECO Ex. 1; Mr. Costello.

5. Ms. Williams does not contest any amount owed on this account.

6. The current calculated CAP monthly budget amount on this account is $433.00.  Mr. Costello.
7. On February 10, 2003, Ms. Williams filed an informal complaint with BCS seeking to avoid the termination of her service and seeking a payment plan.  On March 26, 2003, BCS determined at Case No. 1319629 that Ms. Williams should pay $600.00 by April 26, 2003, and beginning with her May 2003 bill, she should pay the monthly CAP rate of her bills (then $421.00), plus $15.00 each month to satisfy the arrearage owed on this account.  PECO Ex. 3; Mr. Costello.
8. Ms. Williams has paid $125.14 on this account, since the BCS issued its determination and received no energy assistance grants during that time.  PECO Ex. 1.
9. Ms. Williams claims she can not afford to make the payments that the BCS determined she should pay.

10. If Ms. Williams had abided by the BCS decision, in addition to the $600.00 lump sum which the BCS directed Ms. Williams to pay immediately, PECO calculates she would have paid an additional $3,290.86 for the consumption portion of the decision from the date of issuance of that plan until the time of the hearing.   Mr. Costello calculates the total amount due under the BCS decision, $3,890.86 in the following fashion:

Date (2003)


Calculation

Amount
April



$421.00 budget
$   421.00
May



$421.00 budget
$   421.00

June



$421.00 budget
$   421.00

July



$421.00 budget
$   421.00

August 


$433.00 budget
$   433.00

September 


$433.00 budget
$   433.00

October 


$433.00 budget
$   433.00

November 


$433.00 budget
$   433.00

Total budget payments due:


            $3,416.00

Plus the BCS directed lump sum


$   600.00
Total amount due under BCS decision:

$4,016.00
Minus Amount paid           
$125.14 (4/16)

 $  125.14 

Amount not paid under BCS decision:

 $3,890.86
11. Ms. Williams’ four sons reside with her.  One son is 31, twin sons are 24 and her youngest son is 20.  Ms. Williams’ 31-year old son has multiple health problems and receives SSI.  The twins had been in school but their grants lapsed.  The 20-year old is looking for but has not found employment.   Ms. Williams.
12. Ms. Williams resides in an all-electric house which has three bedrooms.  She uses two space heaters at times.  The residence has two window air conditioning units.  Ms. Williams.
13. PECO is billing Ms. Williams under two rates, the residential electric CAP rate and the peak electric rate.  If Ms. Williams’ residence has an electric heat system, the balance of her electric bill going backwards would be adjusted downward because she would qualify for the residential electric heat CAP rate which is lower than the residential electric CAP rate for which she has been charged.  PECO will schedule a house inspection with Ms. Williams to verify the existence of an electric heat system, and, if one exists, will adjustment the balance on her account accordingly.  Mr. Costello.
14. Ms. Williams’ monthly household income consists of $579.00 in SSI for herself and $572.00 in SSI for her 31-year old son, a total monthly income of $1,151.00.  Ms. Williams.
15. Ms. Williams summarizes her monthly household expenses, excluding electric bills, as follows:
Item




Amount



Rent




$500.00
Food




$175.00



Telephone



$  60.00

Water




$  57.00

Medical expenses


$175.00

Total




$967.00
16. On November 14, 2000, Ms. Williams entered into a payment arrangement with PECO to pay her current bills plus $15.00 toward her balance which at the time was $2,110.94.  PECO Ex. 2.
17. Ms. Williams stated during the hearing that she would try to pay her current budget bill plus $15.00 toward the arrearage and asked if she could start doing so with her January 2004 bill instead of her December 2003 bill.  Ms. Williams.
18.  PECO seeks to have the BCS determination of March 26, 2003 confirmed directing Ms. Williams to pay the budget amount of her bills each month, plus $15.00 a month to reduce the arrearage owed on this account.  In addition, PECO requests that Ms. Williams be directed to pay an amount to make up for the consumption payments missed under the BCS determination while this appeal was pending.

DISCUSSION


The Public Utility Code, 66 Pa. C.S. §332(a), places the burden of proof upon a proponent seeking an order of affirmative relief from the Commission.  As the party seeking to obtain an affordable payment plan from the Commission, Ms. Williams bears the burden of proving she is entitled to the relief she seeks in this case.  For the following reasons, Ms. Williams has met her burden of proving that she has an inability to pay her bill, but she has not met her burden of proving that she should not have to make the payments directed in the order below. 


However she manages her household budget, Ms. Williams will have to pay PECO for the electric service she consumes.  By law, a public utility is entitled to receive payment for the service it provides.  No public utility may receive a greater or lesser rate than the one set forth in its tariff on file with this Commission.
  Neither may a public utility unreasonably discriminate for or against a particular customer by establishing a special rate for them.
  Ms. Williams has offered to pay her budget bill plus $15.00 a month to satisfy her obligations on this account.  Based on her past payment history, Finding of Fact No. 4, this offer is not reliable.  If she does make these payments, however, Ms. Williams still would not meet her obligation under the BCS decision, which she must do.  


Under special circumstances, the Commission may establish reasonable rate preferences.
  The Commission will adopt a temporary below-full-bill payment plan, when a ratepayer has a good payment history and can document temporary medical or economic problems with a reasonable anticipation that these problems will improve within the foreseeable future.
  As noted, Ms. Williams does not have a good payment history.  In addition, although she testified that she sent PECO a medical certification for her 31-year old son two months before the hearing, Mr. Costello testified that PECO records reflect that it sent her a medical certification application on September 15, 2003 and has not received it back from Ms. Williams.
  Accordingly, the limited special circumstances that allow establishment of a temporary below-full-bill payment plan do not apply here.



The Commission has held the BCS determination on the informal complaint becomes the starting point for establishing a payment plan in these types of cases.
  

Ms. Williams’ monthly household income consists of $1,151.00 from SSI for herself and one of her sons.  Finding of Fact No. 14.  Her monthly household expenses are $976.00 excluding her electric bill.  Finding of Fact No. 15.  This provides $175.00 to pay her electric bill, to which must be added $35.00, because under Commission guidelines only $25.00 of her $60.00 phone bill is allocated for expenses in ability to pay cases.  The result, $200.00, is insufficient for Ms. Williams to pay her current budget of $433.00 plus $15.00 toward the arrearage.  However, because Ms. Williams’ circumstances have remained relatively unchanged, since the BCS issued its determination, the BCS payment plan must be confirmed.  Accordingly, Ms. Williams must pay the CAP budget amount of her bill each month (currently $433.00), plus $15.00 a month to satisfy the arrearage owed on this account.  As noted, as of December 29, 2003, the account balance will be $20,454.33.  PECO Ex. 1.
On the subject of payments missed during the interim of this case, the Commission’s regulations require that customers continue to pay “current bills not at issue” pending review.  Section 56.174(3) of the Commission’s regulations on Standards and Billing Practices for residential utility service, 52 Pa. Code §56.174(3), provides:
Stay of informal complaint decision.  Upon appeal from the mediation decision of the Bureau of Consumer Services, there shall be an automatic stay of payment arrangements ordered in that decision, other than current bills not at issue.  The utility may request that the special agent remove the stay and order payment of amounts set forth in the mediation decision.  When current bills are not at issue, the ratepayer will be responsible for payment of current, undisputed bills pending review.  (Emphasis added).

Similarly, Section 56.181 of the Commission’s regulations
 provides in pertinent part:

Pending resolution of a dispute, including a termination dispute, the disputing party shall be required to pay the undisputed portions of bills, as described in this section.

(1)
Pending informal complaint.  Pending the outcome of an informal complaint, the disputing party shall be obligated to pay that portion of a bill which is not honestly disputed....

(2)
Pending formal complaint.  Prior to the hearing on a formal complaint or prior to the issuance of a Commission Order when no hearing is held in a formal complaint proceeding, the ratepayer shall be required to pay that amount which the Consumer Services Representative determines is not reasonably disputed.  (Emphasis added).

Interpreting these regulations, the Commission has declared that a ratepayer must pay a Claypool “catch-up” payment equal to the missed consumption payments under the BCS decision pending review upon appeal.
  To this is added the $600.00 lump sum which BCS directed Ms. Williams to pay immediately.


Ms. Williams has paid $125.14 on this account pending review of the BCS determination.  Finding of Fact No. 8.   Ms. Williams asserts that she can not afford to make the payments called for under the BCS determination.  Limited income, by itself, however, does not excuse payment of a lump sum to make up for any missed consumption payments that the BCS plan calls for.



Pursuant to Commission directive, Ms. Williams must pay all undisputed consumption amounts accruing under the BCS determination pending review of this appeal.
  This obligation continues until entry of the Commission’s Order disposing of a case.
  Accordingly, Ms. Williams will be directed to pay PECO for all missed consumption payments under the BCS payment plan within 30 days after entry of the Commission’s Order disposing of this case.



PECO has offered to inspect Ms. Williams’ residence to determine if it contains an electric heat system and to revise her account balance downward if it does.  Finding of Fact No. 13.  I strongly urge Ms. Williams to seize this opportunity.



For the foregoing reasons, the complaint will be denied and the following Order will be entered.

CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the subject matter and the parties to this proceeding.

2. Ms. Williams has met her burden of proving that she cannot afford to pay her electric bill, but she has not met her burden of proving that she should not adhere to the payment plan established in the following Order.

3. The payment plan established in the following Order to pay current budget bills as they come due and to reduce the arrearage owed the Respondent on this account conforms to the applicable provisions of the Public Utility Code, as well as with the regulations and existing precedent of this Commission.

ORDER



THEREFORE,



IT IS ORDERED:

1. That the complaint of Shermita Williams v. PECO Energy Company, at Docket No. C-20039844, is denied.

2. That within 15 days of the entry date of the Final Commission Order, Respondent shall issue a bill to Complainant, consisting of the sum of (1) the missed lump sum payment of $600.00; and (2) all missed payments for consumption, but not arrearage, under the BCS decision issued March 26, 2003 at BCS Case No. 1319629.
3. That the bill issued in accordance with Ordering Paragraph No. 2 is due and payable by Complainant within 30 days of issuance.

4. That in addition to the payment directed in Ordering Paragraph Nos. 2 and 3, the Complainant shall pay the Respondent the monthly budget amount of the bills as they come due, plus $15.00 a month to reduce the arrearage owed on this account, on the date due for the payment of each monthly bill, effective with the first monthly bill received after entry of the Commission’s Order in this case.

5. That, so long as the Complainant adheres to the terms of this Order, the Respondent shall not assess any late payment charges nor shall Respondent terminate service to the Complainant, except for valid safety and/or emergency reasons.

6. That if the Complainant fails to adhere to the terms of this Order, the Respondent is hereby authorized to terminate the Complainant’s service pursuant to the provisions of the Public Utility Code, 66 Pa. C.S. §§101, et seq., and the Commission’s regulations, 52 Pa. Code §§56.1, et seq.

Dated:  December 9, 2003


















Larry Gesoff








Administrative Law Judge

	�	Mr. Costello updated Ms. Williams’ account by supplying the amount of her bill due on December 29, 2003. 





� 	See, 66 Pa. C.S. §1303.





�	See, 66 Pa. C.S. §1304.





�	Mill v. Pa. P.U.C., 447 A.2d 1100 (Pa. Cmwlth. 1982). 





� 	Baum v. Duquesne Light Company, 56 Pa. P.U.C. 742 (1983); Kohlhoff v. Duquesne Light Company, Docket No. C-00967755 (Order entered October 11, 1996); and Arcott v. Equitable Gas Company, Docket No. C-00945967 (Order entered December 8, 1994).





	�	I did not ask Mr. Costello how Ms. Williams’ balance grew to such a large amount.  In cases such as this, repeated medical certifications and the winter moratorium against terminations sometimes result in large account balances.


 


� 	Claypool v. T. W. Phillips Gas & Oil Company, Docket No. Z-00248730 (Order entered December 22, 1995).





� 	52 Pa. Code §56.181.





� 	Claypool, supra.; Stemmel v. PG Energy, Docket No. C-20037994 (Order entered May 21, 2003).





� 	Kreutzer v. Duquesne Light Company, Docket No. C�00968873 (Order entered January 5, 1998); Downey v. Duquesne Light Company, Docket No. C�00968410 (Order entered September 16, 1997); and Stathakis v. Pennsylvania Power & Light Company, Docket No. F-00294590 (Order entered October 24, 1996).





� 	Claypool, supra, and 52 Pa. Code §§56.174(a) & 56.181.





� 	Oswald v. Duquesne Light Company, Docket No. C-00992450 (Order entered December 3, 1999).





� 	See, Turner v. Philadelphia Energy Company, Docket No. C�00956999 (Order entered April 11, 1996).
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