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Verizon Pennsylvania Inc.



:

INITIAL DECISION
Before

Ky Van Nguyen
Administrative Law Judge

HISTORY OF THE PROCEEDINGS


On June 2, 2003, Thomas E. Monaghan, Sr. (the Complainant) filed a complaint with the Pennsylvania Public Utility Commission (the Commission) against Verizon Pennsylvania Inc. (the Respondent).  In the complaint, the Complainant essentially alleged that he had had an unlisted telephone number since 1980 but that people affiliated with the Respondent had his telephone number and called him several times in 2002.  He lost trust in the Respondent and asked that the Commission direct the Respondent to reimburse him for the charges he had paid the Respondent since 1980.


On July 16, 2003, the Respondent filed an answer to the complaint.  It stated that the Complainant’s name and address were not disclosed to any outside company but that the Respondent’s affiliates might use the Complainant’s name and address to market its products or services unless the Complainant specifically requested that his name and address not be used for any internal marketing purposes.


On October 9, 2003, a hearing was held on the complaint.  The Complainant proceeded unrepresented.  The Respondent was represented by William E. Lehman, Esquire.

FINDINGS OF FACT


1.
The Complainant is a customer of the Respondent’s and takes service at 555 W. Shawmont Avenue, Philadelphia, Pennsylvania.  He has had un unlisted telephone number with the Respondent since 1980 (N.T. 4, 5, 18, 19).


2.
The Complainant paid the Respondent about $1.85 a month for this unlisted telephone number.  He understands that with this service nobody would get his name, address and telephone number to call him except the immediate members of his family (N.T. 6, 10).   


3.
In April 2002
 the Complainant received calls from the Respondent’s Long Distance and Verizon DSL Internet Services to sell the Respondent’s products or services.  When asked how the callers got his name and address, they said this information was on a list provided by the Respondent (N.T. 8, 9).


4.
The Respondent does not release a non-published customer’s name, address and telephone number to third parties outside the Respondent company.  However, this information is used for telemarketing purposes by the Respondent company unless a non-published customer requests to be placed on the Respondent’s Do Not Call List or Do Not Solicit List.  It takes 60 days for a request to take effect.  Before July 15, 2002, when a customer called the Respondent and asked to be placed on its Do Not Call List or Do Not Solicit List, that customer’s name was added to the Respondent’s list only and not to its affiliates.  On July 15, 2002, such a customer’s name appeared on a main list shared and honored by the Respondent and its affiliates (N.T. 19-21, 27).


5.
On April 15, 2003, the Complainant was on the Respondent’s Do Not Call List.  As mentioned in paragraph 4, since July 15, 2002, he has been on an integrated list used by all corporations under the Respondent’s umbrella.  This list was done in conjunction with the Office of Consumer Advocate (N.T. 21-23).

DISCUSSION


Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).


Under these principles the Complainant, as the party seeking relief, has the burden of proof.  In the context of a dispute like this, the Complainant has the burden of proving by a preponderance of the evidence that the Respondent has acted unreasonable in disseminating information on his name, address and telephone number in violation of a service agreement, written or oral, between the parties.  


The Complainant testified that on the same night that Angelo Bruno, a Mafia in Philadelphia, was murdered in 1980, his home was burglarized, in which burglary he lost a good amount of money, and that on the following Monday, he called Bell of Pennsylvania (the Respondent’s old name) and requested an unlisted telephone number service for security reasons.  From 1980 to 1999, he received a lot of unsolicited calls but did not document them until April 2002.  On April 5 and 13, 2002 (Formal Complaint), the Complainant received calls from the Respondent’s Long Distance and DSL Internet Services to sell their products.  When asked how they got his name and telephone number, they said they got this information from a list provided by the Respondent.  He also received some undated fliers (C-2) in the mail, marketing Verizon Online DSL service.  


This disclosure of the Complainant’s personal information was at odds with a letter of December 3, 1999 (C-1) from Bell Atlantic (the Respondent’s old name) to him, ensuring that his name and telephone number would not be provided to any company for use in telemarketing solicitation.  Any company, to him, literally means any company, including those affiliated with the Respondent.  For this reason, he asked the Commission to direct the Respondent to reimburse him for the charges he has paid for the past 23 years (since 1980) (N.T. 6, 7, 9).


The Respondent testified that in 1999, it confirmed to the Complainant that it would not provide information about an unlisted customer to any company for use in telemarketing solicitation and that the word any company means an outside company or company not affiliated with it.  It also testified that in April 2002, when receiving the Complainant’s complaint about calls from its affiliates, it put the Complainant on its Do Not Call List, that the addition to this list would take effect in 60 days, and that on July 15, 2002, it instituted a main list of all customers’ names who do not want to be solicited in conjunction with the Office of Consumer Advocate.  


From the testimony above, I believe the Respondent has acted reasonably in its commitment of not providing the Complainant’s name and telephone number to any company for use in telemarketing solicitation.  As the Respondent explained, the word “Company” in the letter of December 3, 1999 (C-1) means an outside company or a company not affiliated with it.  Apparently, after April 2002, the month in which the Complainant requested that his name was placed on a Do Not Call List, he has not received any unsolicited calls.
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of this dispute.

ORDER


THEREFORE,



IT IS ORDERED:



1.
That the complaint of Thomas E. Monaghan, Sr. against Verizon Pennsylvania Inc. at Docket No. C-20030426 is dismissed because the Complainant failed to carry out his burden of proof.
Date:
 
December 10, 2003


_________________________________








Ky Van Nguyen







Administrative Law Judge

� 	The Complainant testified that on April 23, 2003 and April 5, 2003, he received solicitation calls from the Respondent’s DSL Internet and Long Distance Services.  But in his complaint, he alleged that on April 13, 2002 and April 5, 2002 he received these calls.  I believed these calls were made in April 2002 because a letter from the Respondent to the Complainant about the use of the Complainant’s name and address was dated April 22, 2002.  See Additional Page to the complaint and C-1, and also Cross Examination of the Complainant by the Respondent’s Counsel at N.T. 15-17.


� 	Section 332(a) of the Public Utility Code provides:





	“(a)  Burden of Proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.
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