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OPINION AND ORDER
BY THE COMMISSION:
Before the Commission for consideration and disposition is the Petition for Access to and to Copy Enforcement Officer Kurt Kauffman’s Investigative Report (Petition) filed by Capital City Cab Service, Inc.’s (Capital) on November 21, 2003.  
History of the Proceeding
Janet Moore (Complainant) filed a Formal Complaint against Capital on April 21, 2003, alleging that Capital employed an unsafe driver.  Although served with the Formal Complaint,
 Capital did not file an Answer to the Complaint.  

After the Complainant’s traveling companion Leah McCombs informally contacted the Pennsylvania Public Utility Commission Bureau of Transportation & Safety (BTS), PUC Enforcement Officer Kurt Kauffman conducted an investigation of the incident and completed a report of that investigation, which is on file with BTS.  This report has not been released to any member of the public.  
The matter went to hearing before Administrative Law Judge (ALJ) Michael C. Schnierle on September 16, 2003.  Because Ms. Moore neglected to provide Capital with copies of the Complainant’s exhibits, the hearing was continued so as to afford the Respondent an opportunity to review the documents and respond to the testimony presented.  
In its own efforts to investigate the Complaint, Capital requested a copy of Officer Kauffman’s investigative report.  Generally, investigative reports are not distributed to the public and, accordingly, BTS refused access to the report.  On November 21, 2003, Capital filed the Petition now before us pursuant to 52 Pa. Code § 1.74 (Disclosure of Other Documents).  
The Complainant has not filed a response to the instant Petition.  
Discussion
In its Petition, Capital asserts that details of Officer Kauffamn’s investi​gative report were discussed during the Initial Hearing.  Specifically, Capital states that “[a]t said hearing the Complainants testified that they had contacted Enforcement Officer Kurt Kauffman and that he told them that a number of complaints had been filed against Respondent, that employees of the Respondent had been uncooperative relative to his investigation and that there was some basis to Complainants’ Complaint”
 (Petition at ¶ 5).  Capital contends that it would need access to the investigative report to prepare a full and adequate defense to such testimony.  
Examination of the hearing transcript, however, reveals that such detail was not included in the record.  Indeed, there is no mention of any other complaints filed against Capital and no assertion that Officer Kauffman thought there was some basis to the Complaint.  However, the Complainant’s testimony that she was told that the officer was given the run around certainly implies that Capital had been uncooperative.  
In determining whether Capital should be given access to the investigative report, we must first examine the governing statute, the Right to Know Act (“Act”).  65 P.S. §§ 66.1 through 66.4.  It is well settled that the person seeking access to agency documents has the burden to establish that the documents sought are public records under the Act.  Bargeron v. Dept. of Labor & Industry, Unemployment Compensation Bd. of Review, 720 A. 2d 500 (Pa. Cmwlth. Ct. 1999).  Nonetheless, the courts have determined that a broad construction should be applied when determining whether a document is a public record.  Marvel v. Dalrymple, 38 Pa. Cmwlth. Ct. 67, 393 A.2d 494 (1978).  
In order to establish that the documents sought are public records, the person seeking the information must establish that each document:  (1) is generated by an agency covered by the Act; (2) is a minute, order, or decision of the agency or an essential component in the agency arriving at its decision; (3) fixes personal or property rights or duties of any person or group; and (4) is not protected by statute or order or decree of the court.  Della Franco v. Department of Labor & Industry, 722 A.2d 776 (Pa. Cmwlth. Ct. 1999).  Information is considered an essential component of an agency’s decision if the agency could not have made the decision without such information.  Arduino v. Borough of Dunmore, 720 A.2d 827 (Pa. Cmwlth. Ct. 1998).  
Ostensibly, this Commission meets the definition of “agency”
 as used in the Act.   The document at issue is a report detailing an investigation.  Investigations are given explicit reference in the definition of “public record.”  Specifically excluded from the definition of “public record,” is any report, communication or other paper, which would disclose the institution, progress or result of an official investigation.  65 P.S. § 66.1(2).
  We note, however, that a document which serves as an essential component of an agency decision is considered a public record.  Tribune-Review Pub. Co. v. Allegheny County Housing Authority, 662 A.2d 677 (Pa. Cmwlth. Ct. 1995).  That is, the document must provide the basis for the decision and not merely influence the decision.  Cypress Media Inc. v. Hazleton Area School Dist., 708 A.2d 866 (Pa. Cmwlth. Ct. 1998).  
In the matter at hand, the document at issue is an investigative report and expressly within the statutory exclusion of what is considered a “public record.”  65 P.S. § 66.1(2).  That said, we now turn our attention to whether this document would be an essential component of any decision in this matter.  To date, there is no agency decision on this matter.  Accordingly, the investigative report is not an essential component of an agency decision at this time.  Barring settlement, however, there will be an agency decision at the conclusion of this matter.  If there is any likelihood that the investigative report will form the foundation or basis for the ultimate agency decision, this Commission prefers to err on the side of disclosure.  
The investigative report was not mentioned during the Initial Hearing.  Neither Ms. Moore nor Ms. McCombs testified as to the contents of the investigative report.  In fact, when the Complainant’s witness, Ms. McComb testified that she received a letter from the PUC, ALJ Schnierle noted that there was no copy of the letter at the hearing and stopped Ms. McCombs from discussing it further.  (Tr. at 27).  Rather, testimony appears to refer only to conversations with Enforcement Officer Kauffman.  If the Complainant has misrepresented her conversation with Enforcement Officer Kauffman, Capital may illuminate such inconsistencies through additional testimony.  Information contained in the investigative report would not rebut testimony regarding a conversation.  Accordingly, it is highly unlikely that the investigative report will form an essential component of the ultimate Commission decision.  
Whether the investigative report of Enforcement Officer Kauffman fixes personal or property rights or duties of any person or group directly depends upon whether it is utilized as an essential component of the ultimate agency decision.  We find that the investigative report, in this instance, will not serve as an essential component of our final order and, therefore, it will not have an adverse impact upon any rights, duties or obligations.  Furthermore, we note that a Commission investigative report concerning a taxi cab company is not protected by statute, order or decree of the court.  Thus Capital has failed to meet its burden, pursuant to 66 Pa. C.S. § 332(a), to demonstrate that the investigative report of Enforcement Officer Kauffman is a public record under Pennsylvania’s Right to Know Act; THEREFORE,
IT IS ORDERED:
1. That the Petition for Access to and to Copy Enforcement Officer Kurt Kauffman’s Investigative Report filed by Capital City Cab Service, Inc. is denied.  
2. That this matter be returned to Administrative Law Judge Michael C. Schnierle for the scheduling of further hearings as necessary, culminating in the issuance of an Initial Decision.  
BY THE COMMISSION,
James J. McNulty

Secretary

(SEAL)

ORDER ADOPTED:  December 18, 2003
ORDER ENTERED:  December 23, 2003
	�	Tr. at 31-32.


	�	As a point of clarification, the Formal Complaint was filed by Ms. Moore.  Ms. McCombs was a witness for the Complainant. 


	�	“Agency” is defined as “[a]ny department, board or commission of the executive branch of the Commonwealth, any political subdivision of the Commonwealth, the Pennsylvania Turnpike Commission, or any State or municipal authority or similar organization created by or pursuant to a statute which declares in substance that such organization performs or has for its purpose the performance of an essential governmental function.”  65 P.S. § 66.1(1).


	�	“Public Record” is defined, in pertinent part, as “any minute, order or decision by an agency fixing the personal or property rights, privileges, immunities, duties or obligations of any person or group of persons:  Provided, That the term ‘public records’ shall not mean any report, communication or other paper, the publication of which would disclose the institution, progress or result of an investigation undertaken by an agency in the performance of its official duties . . . .”  65 P.S. § 66.1(2).
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