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This Initial Decision grants the motion of ALLTEL Pennsylvania, Inc. (ALLTEL) and dismisses the complaint filed against it by Allen L. Vanderbilt (Mr. Vanderbilt), at Docket No. C-20031530, for the failure of Mr. Vanderbilt to state a claim that can be adjudicated by the Commission.

HISTORY OF THE PROCEEDING


Mr. Vanderbilt filed his complaint with the Commission on October 10, 2003, alleging that ALLTEL was the only local telephone company in his area and requesting to have more than just one local telephone company.  ALLTEL’s answer, new matter and motion to dismiss were filed on November 14, 2003.  By letter from the Commission, dated November 21, 2003, Mr. Vanderbilt was informed that this case had been assigned to me for ruling on the motion to dismiss.  That letter also informed him that he had 10 days from the date of service of the motion in which to file and serve any written response he wished to make to the motion.  Mr. Vanderbilt has not submitted any response to the motion to dismiss.

DISCUSSION


The filing of preliminary motions with the Commission, such as the motion to dismiss currently under consideration, is governed by Section 5.101 of the Commission’s regulations, 52 Pa. Code §5.101.  This practice is similar or analogous to the filing of preliminary objections in Pennsylvania civil practice.  See, Rule 1017(b) Pa. R.C.P.  The Pennsylvania Supreme Court has held that cases should be dismissed on preliminary objections only when dismissal is clearly warranted and free from doubt.  See, e.g., Interstate Traveller Services, Inc., v. Commonwealth, Department of Environmental Resources, 406 A.2d 1020 (Pa. 1979).  In ruling on preliminary motions for the dismissal of a complaint, care must be exercised to ensure that a case is dismissed only where such dismissal is clear and free from doubt.



In its motion to dismiss, ALLTEL incorporates, by reference the representations made in its answer and new matter.  Taken as a whole, ALLTEL’s position is that:



(i)
it does not block other telephone companies from competing in its service territory, and is not permitted to do so;


(ii)
the fact that other telephone companies do not offer competing local exchange service in ALLTEL’s territory is a matter beyond ALLTEL’s control;


(iii)
in 1997, the Commission granted 18 rural incumbent local exchange carrier (ILECs) a two-year suspension of the Federal Telecommunications Act of 1996 interconnection obligations, and that ALLTEL was also granted the same suspension, which suspensions were subsequently extended through July of 2002;



(iv)
there was no suspension from the prospect of “facilities-based” telecommunications competition;


(v)
the availability of wireless telephone service in Mr. Vanderbilt’s area indicates that he does have a choice of telecommunications carriers for the making of his local telephone calls;



(vi)
Mr. Vanderbilt has failed to allege any act or thing done or omitted to be done by ALLTEL in violation, or claimed violation of any law which the Commission has jurisdiction to administer, or of any order or regulation of the Commission;



(vii)
the Public Utility Code permits the Commission to dismiss any complaint without a hearing, where a hearing is not necessary in the public interest.



The Federal Telecommunications Act of 1996 and the various orders of the Commission that have been entered pursuant to that Act have opened the local telephone market to the possibility of competition.  With respect to the rural ILECs and ALLTEL, they have faced the possibility of facilities-based competition from competitive local exchange carriers (CLECs)
 since July 1997.  There is no allegation in the complaint that ALLTEL has actively prevented any facilities-based CLEC from offering local telephone exchange service in ALLTEL’s territory.


Section 703(b) of the Public Utility Code, 66 Pa. C.S. §703(b) provides that the Commission may dismiss any complaint without a hearing, if in the opinion of the Commission, a hearing is not necessary in the public interest.  Since July of 1997, the Commission has acted to permit facilities-based CLECs to provide local telephone exchange service in ALLTEL’s territory.  In my opinion, any hearing in this case is not going to result in the establishment of a better competitive market climate than the Commission has already provided.  Accordingly, in my opinion, a hearing in this case is not necessary in the public interest.  

CONCLUSIONS OF LAW


1.
The parties to and subject matter of this local exchange competition complaint proceeding are properly before the Commission.



2.
The complaint filed in this proceeding fails to allege any act or thing done or omitted to be done by ALLTEL in violation or claimed violation of any law which the Commission has jurisdiction to administer or of any order or regulation of the Commission.



3.
The complaint filed in this proceeding fails to allege that ALLTEL has precluded facilities-based CLECs from offering local telephone exchange service within its territory.



4.
A hearing on this complaint is not necessary in the public interest.


5.
The motion to dismiss should be granted and the complaint dismissed.

ORDER


THEREFORE,


IT IS ORDERED:



1.
That the motion to dismiss the complaint of Allen L. Vanderbilt against ALLTEL Pennsylvania, Inc., at Docket No. C-20031530, is granted.



2.
That the complaint filed by Allen L. Vanderbilt against ALLTEL Pennsylvania, Inc., at Docket No. C-20031530, is dismissed, without hearing, as a hearing is not necessary in the public interest.

Date:  December 11, 2003
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	� An example of a CLEC might be a cable television company that requested and was granted authority from the Commission to provide competing local exchange telephone service through its existing cable television facilities.





PAGE  
5

