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HISTORY OF THE PROCEEDING


This decision dismisses a complaint which Willard Rockwell filed with this Commission on June 18, 2003.  Mr. Rockwell alleges that the budget billing plan of Columbia Gas of Pennsylvania, Inc. (Columbia) is not a budget plan because it changes every month and does not decrease appropriately in low usage months.  Mr. Rockwell’s complaint is an appeal from a determination which the Commission’s Bureau of Consumer Services (BCS) issued on May 29, 2003 at BCS Case No. 1383494.  Columbia answered the complaint and filed new matter on July 16, 2003.  An Interim Payment Order issued September 26, 2003, directed Mr. Rockwell to pay Columbia for the services it rendered to him during the pendency of this matter.
The Commission held a telephonic hearing on December 9, 2003 pursuant to Section 56.174 of Title 52 of the Pennsylvania Code.  52 Pa. Code §56.174.  I placed a call to Mr. Rockwell at the telephone number listed on his Complaint and on the Notice of the hearing.  I received an answering machine message and left a message for Mr. Rockwell to call me back by 10:15 a.m., adding that, if he did not call, the hearing would proceed in his absence and he could lose his case.  I received no call from Mr. Rockwell by 10:15 a.m.  Columbia provided me with a work number to call, but the person answering the phone stated that no one by the name of Willard Rockwell worked there.  Upon resumption of the hearing, Theodore J. Gallagher, Esquire, representing Columbia, moved to dismiss the complaint with prejudice for lack of prosecution.  Ms. Leesa Swartz, a compliance analyst for Columbia, testified briefly.  No briefs were filed.  The record closed upon conclusion of the hearing. 

FINDINGS OF FACT
1. On May 5, 2003, Columbia issued a termination notice regarding Mr. Rockwell’s account.  On May 12, 2003, Mr. Rockwell filed an informal complaint with the Commission.  On May 29, 2003, the BCS determined at BCS Case No. 1383494 that Mr. Rockwell pay $130.00 by June 23, 2003 to keep his service on, and beginning with his July 2003 bill, to pay the monthly budget amount of his bills, plus $40.00 each month to satisfy the arrearage owed on this account.  Ms. Swartz.
2. Mr. Rockwell owes Columbia $32.32 for the bill due on December 19, 2003.  Testimony of Ms. Swartz.
3. Mr. Rockwell complied with the terms of the BCS determination.  Ms. Swartz.
DISCUSSION


Administrative agencies, such as the Commission, are required to provide due process to the parties appearing before them.
  This due process requirement is satisfied when the parties are accorded notice and the opportunity to appear and be heard.

The Commission’s hearing notice dated September 23, 2003, set the date and time of the hearing and a prehearing order dated September 26, 2003, directed Mr. Rockwell to inform the Commission of his current telephone number in order to be contacted at the time scheduled for the hearing.  The Commission mailed the notice and prehearing order by first class mail and the U.S. Postal Service did not return them as undeliverable.  It is presumed that Mr. Rockwell received the Order, which was sent in the ordinary course of business.
  It is presumed, therefore, that Mr. Rockwell received the items and knew the time and place of the scheduled hearing.



Mr. Rockwell did not appear for the scheduled hearing, did not respond to a telephone call to the number listed on the hearing notice at the time of the hearing, and did not notify me of another telephone number where he could be contacted for the hearing.  The work number Columbia supplied did not allow me to reach Mr. Rockwell because the person answering the phone stated that no one by his name worked there.  Mr. Rockwell had ample opportunity to appear and be heard in this proceeding, but chose not to do so.  Mr. Rockwell’s due process rights have been fully protected.  By failing to appear, Mr. Rockwell has waived his opportunity to participate in the hearing provided for him and cannot reopen thereafter any matter accomplished at that hearing.  Also, his failure to appear and participate in the hearing is inimical to the public interest, warranting dismissal of the complaint with prejudice.



Because Mr. Rockwell’s account is up to date, there is no reason to set forth a payment plan.  The Order below dismisses Mr. Rockwell’s complaint with prejudice.
CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the subject matter and the parties to this proceeding.

2. Mr. Rockwell’s due process rights have been fully protected in this proceeding.

3. By failing to appear and be heard on this complaint, Mr. Rockwell failed to meet his burden of proving that he is entitled to the relief he seeks.

4. Mr. Rockwell’s complaint should be dismissed with prejudice. 
ORDER


THEREFORE,


IT IS ORDERED:



That the complaint of Willard Rockwell v. Columbia Gas of Pennsylvania, Inc. at Docket No. C-20030499 is dismissed with prejudice.
Date:  December 9, 2003
















Larry Gesoff







Administrative Law Judge
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