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HISTORY OF THE PROCEEDING


This decision denies a complaint that Diane M. Florian (“Complainant”) filed with this Commission against Columbia Gas of Pennsylvania, Inc. (“Respondent” or “Columbia”) on April 10, 2003.  Florian alleges:
Resident has resided at the above property since Nov. 1990.  The meter is 50 feet from the front of the home and from the meter to the service line entry to the home is approximately 120 feet.  Resident has had a service agreement on the service line and buried house line for years but at no time was the Resident informed of the PUC regulation in which the meter had to be moved closer to the home and the cast iron pipe was to be converted to plastic pipe.
On 3-16-03 while Resident was out of state a vehicle hit resident’s gas line extending from one (1) side of the meter.  In order for the resident to have gas service restored to the home resident had to maintain PUC regulations at the expense quoted of $1500 — $2000.00.  While Service Partners will allocate up to $2000.00 for the moving of the meter and conversion to plastic pipe (wear and tear on the existing line) Service Partners was negligent in timely providing this option to the Resident at the time the Regulation was set forth.  Merely because the one (1) meter line was hit by a vehicle on 3-17-03
 it would be required that resident pay for the service of moving the gas meter near the home and converting to plastic pipe.
In her prayer for relief, the Complainant states:

Resident feels that Columbia Gas Company and Service Partners were negligent in not timely informing resident of the PUC regulation requiring resident to incur the expense of $1500.00 to bring the meter and pipeline up to code when her Service Agreement covered these expenses.  Resident wants reimbursed the $1500.00 paid for a service that the service agreement failed to provide her at the time the regulation went into effect.  Resident in effect paid on a Service Agreement for years which failed to inform her of Regulations and the providing of monies (up to $2000.00) under the service agreement to bring the meter and cast iron pipe line into current PUC regulations to which resident should also be reimbursed for the cost of her service agreement.

Resident and her family were left without gas service for a week until resident could locate a company to move the gas meter and lay plastic pipe.  Columbia Gas Company at a minimum should of been requested to repair the visible damage to the line to provide for continued service of gas to the home (gas heat and a gas hot water tank) until Resident could obtain a contractor and the moneys required to bring the meter and service line into compliance with PUC regulations.


Columbia answered the complaint on June 2, 2003, admitting that a vehicle struck Florian’s gas line on March 16, 2003 causing a gas leakage.  But, it could not restore gas service until repairs were made on customer-owned facilities.  The Respondent denies any knowledge of the remaining averments of the complaint.



A telephonic hearing was held on October 23, 2003.  The Complainant appeared pro se.  Theodore J. Gallagher, Esq., represented the Respondent.  The hearing generated 63 pages of notes of testimony.  By Interim Order issued on December 9, 2003, three ALJ hearing exhibits were admitted into the record and the record closed.
FINDINGS OF FACT
1. The Complainant, Diane M. Florian,
 has resided at 502 McNary Street, Canonsburg, Pennsylvania 15317 since November 1999.  She currently shares the residence with her husband, Robert L. Macurak, and two sons, one of whom is away attending college (N.T. 16‑18).
2. Since residing at this location, the Complainant has received residential gas service in her name from the Respondent, Columbia Gas of Pennsylvania, Inc. (N.T. 16).
3. At approximately 2:00 p.m. on Sunday, March 16, 2003, a motor vehicle collided with the Complainant’s gas meter, which was located near the sidewalk in front of her home while Florian and her future husband were away on vacation (N.T. 18‑20, 44).
4. Florian’s existing service line ran from the meter, around the house and entered the dwelling from the rear (N.T. 20‑21).
5. The collision caused a gas leak somewhere on Florian’s service line (N.T. 43‑44, 52‑54).
6. Because leaking gas presented an unsafe condition, Columbia shut off gas service until Florian could have someone repair her service line (N.T. 23, 43, 58‑59).
7. Upon returning home Monday night, Florian hired a plumber to replace the cast iron service line with a new plastic one and relocate the meter and service line to a different location on her property (N.T. 21‑22, 39, 44‑45).
8. The plumber completed repairs on the service line the following Saturday and Columbia restored Florian’s gas service that day (N.T. 23, 33).
9. Florian expresses displeasure with Columbia’s failure to inform her of “PUC regulations” when they became effective that called for relocation of her gas meter to a safer location and the entire replacement of her cast iron pipe with a new plastic service line (N.T. 24‑25, 33, 36, 39‑40, 44‑45, 59, 61).

10. Florian suggests replacement and relocation of the entire service line and meter were unnecessary, because the service line could easily have been repaired by placing putty on the cast iron pipe or replacing only a section of the pipe that was cracked at the meter (N.T. 30‑33, 36).

11. Florian did not have a plumber or any other expert examine the service line to determine whether it needed to be replaced (N.T. 37).

12. Florian complains of the inconvenience she and her family experienced while being without heat for six days (N.T. 34‑35).
13. Florian had a maintenance agreement with Columbia Service Partners for repairs and replacement of her gas service line (N.T. 25‑30).
14. Columbia Service Partners told Florian that it could pay up to $2,000 for repairs, but it would not do so in this case because of the driver’s negligence in hitting the meter (N.T. 29‑30, 39‑40).
15. Florian received reimbursement for replacement and relocation of the service line from the parents of the young driver, who “borrowed” a neighbor’s car without consent and crashed it into her gas meter (N.T. 36).
16. Columbia describes its relationship with Columbia Service Partners as merely acting as a billing agent for the latter entity with no supervisory control (N.T. 42‑43).
17. Pursuant to Federal Department of Transportation safety regulation, Title 49 C.F.R. §192.353, Columbia posits the meter needed to be moved to a location closer to the house, away from driveways and roadways so it could not be hit again (N.T. 44‑48; ALJ Exh. 1).

18. The National Fuel Gas Code prohibits placement of a gas meter adjacent to a driveway, under a fire escape and public passages, or where it may be subject to excessive corrosion and vibration (N.T. 48‑49; ALJ Exh. 2).
19. Because Florian’s gas service line had been involved in a motor vehicle collision, Columbia’s service technician believed the entire service line needed to be replaced (N.T. 45‑46, 55‑57).
20. Columbia opines that a vehicle collision with one portion of a gas line can damage another part of the same line as well (N.T. 54‑55).
DISCUSSION


Despite suffering no pecuniary loss, the Complainant presents a gallimaufry of complaints against the Respondent for shutting off her gas service for safety reasons following a vehicular collision with her gas meter until she replaced and relocated her service line.  After listening to her testimony, Florian’s main complaints appear to be that Columbia required her to relocate and replace her entire service line and it never informed her of the implementation of safety regulations requiring her to move a gas meter and service line to a safer location.  In essence, she alleges the utility somehow acted unreasonably.



Section 1501 of the Public Utility Code (the “Code”), 66 Pa. C.S. §1501, mandates that a public utility must furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and must make such repairs, changes, alterations, substitutions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience and safety of its patrons and the public.  Upon finding that the service or facilities of a public utility are unreasonable, unsafe or inadequate, the Commission may prescribe, by regulation or order, the reasonable, safe and adequate service or facilities that a public utility must furnish or employ.  66 Pa. C.S. §1505.


Stated differently, the Commission is responsible “for prescribing rules and regulations governing reasonableness, adequacy and sufficiency of service, and the courts have interpreted those sections as vesting in the [Commission] exclusive jurisdiction over those matters.”  T.W. Phillips Gas & Oil Co. v. Peoples Natural Gas Co., 492 A.2d 776, 779 (Pa. Cmwlth. 1985).  In order to sustain a complaint, the Commission must find that the utility violated its duty under the Code, the Commission’s regulations or a Commission order.  West Penn Power Co. v. Pa. P.U.C., 478 A.2d 947 (Pa. Cmwlth. 1984).  As the party seeking affirmative relief, the Complainant bears the burden of proof.  66 Pa. C.S. §332(a).


The term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1954); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).  The term “preponderance of the evidence” means one party must present evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Id.  Accordingly, one must review the record in this case to determine whether the Complainant has satisfied her burden of proof.  If the review indicates the burden has been satisfied, one must then determine whether the Respondent has submitted evidence of co-equal value or weight to refute the Complainant’s evidence.  If this has occurred, the burden of proof cannot be satisfied, unless the party bearing the burden of proof presents additional evidence.  Morissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967); and Burleson v. Pa. P.U.C., 443 A.2d 1373 (Pa. Cmwlth. 1982), affirmed, 501 Pa. 443, 461 A.2d 1234 (1983).


Furthermore, substantial evidence must support the Commission’s decision.  See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. §704; Yellow Cab Company v. Pa. P.U.C., 524 A.2d 1069 (Pa. Cmwlth. 1987).  The term “substantial evidence” means such relevant evidence that a reasonable mind may accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Pa. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).  The Commission has held that a complainant, to establish a sufficient case against a utility and satisfy the burden of proof, must show the utility is responsible or accountable for the problem described in the complaint.  Feinstein, supra.  The Complainant has failed to show how the Respondent should be held responsible or accountable for the problem she describes.


At approximately 2:00 p.m. on Sunday, March 16, 2003, a motor vehicle collided with the Complainant’s gas meter, which was located near the sidewalk in front of her home while Florian and her future husband were away on vacation (N.T. 18‑20, 44).  The collision caused a gas leak somewhere on Florian’s service line (N.T. 43‑44, 52‑54).  Because leaking gas presented an unsafe condition, Columbia shut off gas service until Florian could have someone repair her service line (N.T. 23, 43, 58‑59).


Upon returning home Monday night, Florian hired a plumber to replace the cast iron service line with a new plastic one and move the meter and service line to a different location on her property (N.T. 21‑22, 39, 44‑45).  Her plumber completed repairs on the service line the following Saturday and Columbia restored gas service that day (N.T. 23, 33).  Despite receiving reimbursement for these repairs (N.T. 36), Florian expresses displeasure with Columbia’s failure to inform her of “PUC regulations” when they became effective calling for relocation of her gas meter to a safer location and questions the need to replace her cast iron pipe with a new plastic service line (N.T. 24‑25, 33, 36, 39‑40, 44‑45, 59, 61).  She suggests replacement and relocation of the entire service line and meter were unnecessary, because the service line could easily have been repaired by placing putty on the cast iron pipe or replacing only a section of the pipe that was cracked at the meter (N.T. 30‑33, 36).  Florian did not have a plumber or any other expert examine the service line to determine whether it needed to be replaced (N.T. 37).


To reiterate, the Complainant bears the burden of proving the Respondent acted unreasonably.  Florian does not dispute the fact that a gas leak occurred or the need for repairs to her gas service line.  What she challenges is Columbia’s judgment in determining what repairs were necessary for public safety.  Columbia finds support for its actions in several sources.


First, Section 192.353(a) of Title 49 of the Code of Federal Regulations, 49 C.F.R. §192.353(a), provides that every gas meter “whether inside or outside, must be installed in a readily accessible location and be protected from corrosion and other damage” (ALJ Exh. 1, emphasis added).  Second, Section 2.7.2(b) of the 1999 Edition of the National Fuel Gas Code states:
Gas meters shall not be placed where they will be subject to damage, such as adjacent to a driveway, under a fire escape, in public passages, halls, or coal bins, or where they will be subject to excessive corrosion or vibration.

(ALJ Exh. 2, emphasis added).  Similarly, Section 3.2.2 of Columbia’s Standards for Customer Owned Service Lines and Meter Setting Installations declares:

The meter set assembly shall be located as near as practical to the point where the service line enters the building.  It shall be so installed as to allow for ready access to the meter(s) for examination, reading and replacement.
(ALJ Exh. 3).  Likewise, Section 3.2.5 of Columbia’s tariff reads:

The meter set assembly shall not be placed where it will be exposed to damage such as in driveways, parking lots, public passages, halls, coal bins, etc. or where it will be subjected to excessive corrosion, or under fire escapes.

Where deemed necessary by the Gas Company, the customer will be required to provide suitable protection for the meter setting.  The type of protection to be used shall be under the direction of the Gas Company.

(ALJ Exh. 3, emphasis added).


Thus, in view of the ready exposure to damage from vehicular collisions like the one that occurred on March 16, 2003, Columbia possesses ample support for its decision to direct relocation of Florian’s gas meter and service line away from the street.  Its relocation makes eminent good sense.  To act otherwise would have imperiled public safety.  The question of how the service line should have been repaired must, in the first instance, be left to the sound discretion of the utility’s service technician, whose judgment at the scene about how to protect public safety should be left undisturbed unless the customer presents sufficient evidence to show that discretion was arbitrarily or unreasonably exercised.  Florian’s unfounded belief that her cast iron service line could have been repaired with putty or by merely replacing a section near the meter is without a trace of support anywhere in this record.



Moreover, the Complainant ignores the fact that a vehicle collision with one portion of a gas line can damage another part of the same line as well (N.T. 54‑55).  Florian merely assumes the vehicle damaged her service line only at the meter.  No evidence supports this assumption.  The Complainant bears the burden of proving less extensive repairs without relocation of the service line was a more reasonable solution.  By merely expressing her opinion without presenting any evidence on this subject, she has failed to meet her burden of proof.


Next, the Complainant challenges Columbia’s reliance upon the foregoing regulations, since she never received notice of their taking effect.  How notice of the effectuation of these provisions would have impacted the repair and relocation of her service line or any actions she might have undertaken, the Complainant never makes clear.  Irrespective of whether these safety regulations existed or not, relocation of the meter set away from the street remained the only reasonable solution to ensure public safety.  Therefore, any claim based upon a lack of notice is purely conjectural and without merit.


In addition, Florian complains she and her family experienced inconvenience while being without heat for six days in March of this year (N.T. 34‑35).  She fails, however, to explain how Columbia is at fault for any delay.  Florian chose her own plumber (N.T. 21‑22, 39, 44‑45).  On the same day that the plumber completed repairs on the service line, Columbia restored gas service (N.T. 23, 33).  The Complainant never suggests that she requested temporary gas service from Columbia until repairs could be completed.  Therefore, any contention that Columbia contributed to the delay in restoring service or exacerbated her hardship is without merit.


Finally, Florian complains that Columbia Service Partners failed to honor a maintenance agreement on her gas service line (N.T. 25‑30, 39‑40).  Columbia describes its relationship with Columbia Service Partners as merely acting as its billing agent with no supervisory control (N.T. 42‑43).  The Complainant never joined Columbia Service Partners as a party to this action.  Moreover, because it possesses only those powers expressly conferred upon it by the legislature, the Commission does not “have jurisdiction over private contractual disputes between citizens and utilities.”  T.W. Phillips, 492 A.2d at 779.  Therefore, any dispute Florian wishes to litigate with Columbia Service Partners must proceed in the civil court system.  No evidence suggests that Columbia failed to abide by any contractual obligation vis-à-vis the service line replacement or interfered with any such contractual relationship.


For all of these reasons, the Complainant has failed to meet her burden of proving that she is entitled to the relief that she seeks.  Accordingly, the complaint will be denied.

CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the subject matter and the parties to this proceeding, except the Commission lacks subject matter jurisdiction to decide private contractual matters.
2. The Complainant has failed to meet her burden of proving that she is entitled to the relief that she seeks.

ORDER


THEREFORE,



IT IS ORDERED:



That the complaint of Diane M. Florian against Columbia Gas of Pennsylvania, Inc. at Docket No. C-20030031 is hereby denied.

Date:  December 15, 2003

















John H. Corbett, Jr.








Administrative Law Judge

� 	The inconsistent dates of the incident appear in the original complaint.


� 	The Complainant married on August 15, 2003, changing her name to Diane M. Macurak.  Her gas bills, however, remain in the name of Florian, which she wishes to continue using in this action (N.T. 16).
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