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Before the Commission for consideration are the separate Initial Decisions of Administrative Law Judge Ky Van Nguyen (ALJ) regarding the individual Complaints of Wanda I. Rivera (ALJ-0162) and Kevin E. Browne (ALJ-0176) against the Philadelphia Gas Works (PGW).  PGW did not file Exceptions to the ALJ’s respective rulings.
Both cases involve PGW not reading the meter of the respective customer for several years and the ALJ’s respective ruling that PGW is barred under the three-year statute of limitations from billing for any reason outside the three-year period.

The ALJ’s application of 66 Pa C.S. §3314 (relating to limitations of actions and accumulation of remedies) is misdirected in both cases.  Section 3314 limits actions for the recovery of penalties or forfeitures incurred under the provisions of the Public Utility Code (Code) to three years from the date at which the liability arose.  However, the present Complainants do not seek recovery of any penalties but rather they seek a refund (or credit) from what had been billed to them in “make-up” or “back bills.”

In Beverly Layne v. PGW, Docket No. F-00820471, entered February 24, 2003, the Commission held that ALJ Nguyen’s similar analysis applying Section 3314 was misplaced because the complainant in that proceeding sought a refund (or credit) for charges on a make-up bill.  The Commission stated that Section 1312(a) of the Code specifically addresses the limitations in a refund proceeding, 66 Pa C.S. §1312 A.2d.  The Commission relied upon the Commonwealth Court’s opinion in LP Water and Sewer Co. v. PA PUC 722 A.2d, 733 (Pa. Cmwlth. 1988), which held that the Section 1312 four-year statute of limitations for a refund suit, rather than Section 3314’s three-year statute of limitations for recovery of penalties or forfeitures, applied to a water and sewer customer’s action to recover a refund of residential water rates.

In Angie’s Bar v. Duquesne Light Company, 72 Pa PUC 213 (1990), the Commission stated that Section 1312 of the Code permits ratepayers to seek refunds up to a four-year  period measured from the date that the improper billing was discovered when certain findings are made.  
Our Regulation at 52 Pa. Code §56.12(4) (relating to estimates when utility personnel are unable to gain access) does not contain a statute of limitation provision.  Rather, the Regulation is silent as to whether there is a penalty or if the utility is barred from collecting monies owed to it in a “make-up” bill for a time period more than three or four years prior to the actual reading and “make-up” bill.  A utility is reminded that it does have tools available to ensure that it does gain access in that it can seek termination at that time if the customer does not permit access to the utility to read the meter.  See 52 Pa. Code §56.81(3).
Finally, the procedural issue of how a complainant may raise the issue of the statute of limitation must be resolved.  Under Pennsylvania Rules of Civil Procedure 1030(a), an  affirmative defense can only be raised in a responsive pleading.  The Commission will permit a complainant to raise this issue in their complaint or the ALJ to raise the issue sua sponte.  PGW is on notice that all make up bill complaints are subject to the affirmative defense of the statute of limitations and should develop the record accordingly.

PGW did not have notice and an opportunity to develop the record in the two proceedings before the Commission for consideration.  Therefore, it is appropriate to remand the proceedings to the Office of the Administrative Law Judge for further hearings and the issuance of a Supplemental Initial Decision on Remand.

THEREFORE, I MOVE THAT:

1. The Initial Decisions of Administrative Law Judge Ky Van Nguyen are reversed consistent with this Motion.


2. A utility is barred by the four year statute of limitation from billing outside that period for make-up bills.


3. The respective records are remanded to the Office of Administrative Law Judge for further hearings and the issuance of a separate Initial Decision on Remand.

4. The Office of Special Assistants shall prepare the appropriate Order consistent with this Motion.
 ____________________________        _______________________________________

                       DATE

                 ROBERT K. BLOOM, VICE CHAIRMAN
� Wanda I. Rivera’s make-up bill was for the period May 4, 1994 to September 9, 1998; Kevin E. Browne’s make-up bill was for the period January 25, 1995 to May 15, 2002.





