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Administrative Law Judge

HISTORY OF THE PROCEEDING


On August 16, 2002, Zenobia Waridi (Complainant) filed a formal complaint (Complaint) against PECO Energy Company (Respondent) with the Pennsylvania Public Utility Commission (Commission).  Complainant alleges that Respondent failed to follow the proper procedures before terminating her electric service.  Complainant requests that the Commission investigate this matter.



Respondent filed an Answer to the Complaint on September 5, 2002.  Respondent denies that Complainant was not given proper notice of termination.  Respondent requests that the Complaint be dismissed.



By Hearing Notice dated November 18, 2002, this case was assigned to me and an initial hearing was scheduled for February 11, 2003.  However, on February 11, 2003, we did not have a court reporter, so the initial hearing was converted to a prehearing conference and the proceeding was audiotaped.  (The audiotaped was later transcribed by a court reporter.)  Complainant appeared at the prehearing conference.  Respondent, represented by Priya Sankar, Esquire, also appeared at the prehearing conference.  During the prehearing conference, the issues in the case were clarified.  In addition, an initial hearing was scheduled for May 1, 2003.


The initial hearing scheduled for May 1, 2003, was rescheduled to May 23, 2003, and then to September 19, 2003, by Hearing Cancellation/Reschedule Notice dated August 8, 2003.



Complainant failed to appear for the hearing on September 19, 2003.



Respondent appeared and was represented by Ms. Sankar.  Respondent presented the testimony of Renee Tarpley.  Ms. Tarpley is employed by Respondent as a regulatory assessor.  (Tr. 35).  Respondent introduced ten (10) exhibits.  The exhibits included account statements for Complainant and documents regarding the termination of her service.  Respondent’s exhibits were admitted into evidence.



In addition, I entered into the record as Commission exhibits 1 and 2, two letters that I received from Complainant.

FINDINGS OF FACT


1.
Complainant, Zenobia Waridi, resides at 220 Rice Mills Road, Wyncote, PA 19095.  (Tr. 36; PECO Ex. 1A).



2.
Complainant is a residential electric customer of Respondent.  (PECO Ex. 1A).



3.
On July 3, 2002, at 7:00 p.m., Respondent’s representative left a message on Complainant’s telephone answering machine regarding the past due balance on her account.  (Tr. 39).



4.
On July 5, 2002, at 9:44 a.m., Respondent’s representative left a message on Complainant’s telephone answering machine regarding the past due balance on her account.  (Tr. 39).



5.
On July 11, 2002, Respondent’s representative went to Complainant’s property, found no one at home, and consequently left a notice there regarding Complainant’s past due account.  (Tr. 40; PECO Ex. 4).



6.
On July 25, 2002, Respondent’s representative again went to Complainant’s property, and again found no one was at home.  This time Respondent’s representative had Complainant’s electric service terminated, and he left a notice at Complainant’s property regarding what she was required to do in order to have her service restored.  (Tr. 36, 41-42, 45; PECO Ex. 9).



7.
On July 29, 2002, Complainant’s service was restored after she paid the past due amount of $204.56, plus a $60.00 reconnection fee, plus a $334.00 security deposit, for a total of $598.56.  (Tr. 47-49).

DISCUSSION


Section 701 of the Public Utility Code, 66 Pa. C.S. §701, provides that “… any person … may complain in writing, setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the commission has jurisdiction to administer, or of any regulation or order of the Commission.”  As the complainant seeking affirmative relief from the Commission, Complainant has the burden of proving the Complaint allegations by producing evidence which establishes the materials facts by a preponderance of the evidence.  Darling v. Philadelphia Electric Co., F-00161139 (Order entered November 16, 1993); 66 Pa. C.S. §332(a).  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 365 Pa. 45, 70 A.2d 854 (1950).  Stated differently, “preponderance” is not dependent on the number of witnesses

testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957), cert. denied, 353 U.S. 965 (1957).



The Public Utility Code also provides in pertinent part: “Any party who shall fail to be represented at a scheduled conference or hearing after being duly notified thereof, shall be deemed to have waived the opportunity to participate in such conference or hearing, and shall not be permitted thereafter to reopen the disposition of any matter accomplished thereat … unless the presiding officer shall determine that failure to be represented was unavoidable and that the interests of the other parties and the public would not be prejudiced by permitting such reopening or further examination.”  66 Pa. C.S. §332(f).



In regard to the present case, the day before the hearing scheduled for May 23, 2003, I received a letter from Complainant (Commission Ex. 1) requesting a continuance because she thought the hearing was to be held on May 22, 2003 and she was scheduled to be out of town on May 23, 2003.  I consequently granted Complainant’s request and the hearing was rescheduled for September 19, 2003.  (Tr. 31-32).



Then on September 18, 2003, I received another letter from Complainant (dated September 18, 2003) (Commission Ex. 2) again requesting a continuance of the hearing.  This time Complainant stated that she might not be able to attend the hearing the next day because she might have to drive to Hampton University in Virginia, where her daughter attends school, because of Hurricane Isabel.  (Tr. 32).  Respondent’s counsel informed me that in a phone conversation she had with Complainant on September 18, 2003, she expressed Respondent’s desire to proceed with the September 19, 2003 hearing in light of Complainant’s tentative travel plans and the fact that the hearing had already been rescheduled twice.  (Tr. 33).


Complainant never informed me whether she was in fact going to Virginia to get her daughter on September 19, 2003, the day of the scheduled hearing.  (Tr. 33).  I denied Complainant’s request for a continuance for that reason as well as for the reason that the hearing had already been continued twice before, once at Complainant’s request.  (Tr. 33).



Consequently, the hearing proceeded without Complainant.  Complainant failed to appear at the hearing and sustain her burden of proof.  I must therefore dismiss her Complaint with prejudice (the Complaint cannot be brought again) for failure to prosecute.

CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter in this proceeding.  66 Pa. C.S. §701.



2.
Complainant had the burden of proof.  66 Pa. C.S. §332(a).



3.
Complainant failed to appear at the hearing and therefore her Complaint must be dismissed with prejudice for failure to prosecute.
ORDER


THEREFORE,



IT IS ORDERED:



1.
That the Complaint of Zenobia Waridi v. PECO Energy Company at Docket Number C-20028348 is dismissed with prejudice.



2.
That this case be marked closed.







__________________________________








Charles E. Rainey, Jr.








Administrative Law Judge

Date:
December 22, 2003
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