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INITIAL DECISION

Before
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HISTORY OF THE PROCEEDING


On May 27, 2003, Richard J. Lynch (Lynch or Customer) filed this complaint against PPL Electric Utilities Corporation (PPL or Company) alleging that his meter has been read incorrectly because the meter reader takes the reading while sitting in his truck, and seeking to have PPL read the meter correctly, and to credit at least half of the disputed balance.



On June 30, 2003, PPL filed its answer to the complaint, admitting that Lynch filed an informal complaint with the PUC that his meter was being read incorrectly, but denying that its meter readings were incorrect, and averring that the decision on informal complaint did not sustain these allegations.  PPL also included New Matter at the end of its Answer, without a notice to plead.  PPL asserted that portions of Lynch’s allegations might be barred by the statute of limitations.



On September 26, 2003, a Telephone Hearing Notice was issued scheduling an initial telephone hearing to be held on Monday, November 3, 2003 at 10:00 a. m.  The case was assigned to ALJ Turner for hearing and decision.  



On October 6, 2003, the ALJ served a Prehearing Order establishing basic procedures to be followed before and during the hearing.



On Friday, October 31, 2003, the ALJ received a letter-request for a continuance from Lynch.  He had just received copies of four (4) exhibits from PPL, and stated that he needed time to review this evidence and submit other evidence of his own.  He then stated that if this continuance was not granted that he requested that the new evidence not be admitted at the November 3rd hearing.  There was no indication on the letter that Lynch had sent a copy to counsel for PPL.



Since the hearing was scheduled for the very next Monday, there was not time to respond to this request in writing by mail.  The ALJ called the number on the letterhead for Lynch, 610-967-3488, connected with a recorded message, and left a voice mail message that the continuance was denied because the request was received too close in time to the hearing, and that she would call him on Monday morning for the hearing.  The ALJ also stated that if Lynch still objected to the exhibits at the hearing, he would be allowed to request a further hearing.



The ALJ also notified the ALJ Scheduling Office and counsel for PPL by phone that the request had been made and denied.



The hearing was convened as scheduled.  Complainant did not appear.  PPL was represented by counsel, Kimberly G. Krupka, Esq., who at the request of the ALJ called witness Carrie Roberts who authenticated PPL’s prefiled exhibits and gave a brief explanation.


On November 3, 2003, the ALJ served a Posthearing Order confirming the denial of Lynch’s continuance request, the notification of Lynch and counsel for PPL by telephone, and confirming that the hearing was held but Lynch did not participate.
FINDINGS OF FACT


1.
At the time of the hearing, Richard S. Lynch (Customer) was an electric customer of PPL under rate RS at the service address of 6534 Limeport Pike, Coopersburg, PA 18036.  PPL 1.  The phone numbers he provided on his complaint are 610-966-1378 (Home) and 610-914-2014 (Work) PPL 1; Tr. 16-17.  



2.
PPL is a Pennsylvania corporation providing electric service for compensation in Pennsylvania.



3.
On September 26, 2003, the Office of Administrative Law Judges (OALJ) issued a notice setting an initial telephone hearing to be held on Monday, November 3, 2003 at 10:00 a.m.  The notice included Customer’s phone number for the hearing as 610-966-1378.



4.
The notice also included the following paragraph in bold type on the first page:


If you have not provided a current telephone number where you can be reached for participation in the hearing OR YOUR AREA CODE HAS CHANGED, then you must contact the presiding officer at least 7 days before the actual hearing and provide the necessary information.


5.
The notice was sent to Customer at the address above.  No return of first class mail is included in the ALJ’s files.



6.
The notice included the following warning:  Attention: You may lose the case if you do not come to this hearing and present facts on the issues raised.


7.
The hearing was convened as scheduled, but Lynch did not participate.


8.
Lynch was not available at the phone number listed on the hearing notice (his home phone given on his complaint), or at the work phone number listed on his complaint, or at the additional phone number given in the message on the recording that answered the call to his work phone.  The ALJ left voice mail messages at each of these phone numbers saying that: she was calling so he could participate in the hearing on his complaint; that she had denied his continuance request; that she would try again to reach him, but if she could not reach him, she would hold the hearing without him; and that he could lose the complaint if he did not participate.  In each message, she left the main number for the ALJ office in Philadelphia, 215-560-2105 so that he could call in to contact the ALJ.  Lynch did not call. 



9.
The Hearing Notice contained instructions to provide a phone number to be used for the hearing if Lynch would not be at the number on the notice.  However, Lynch did not provide another number.



10.
Richard J. Lynch’s letter-request for a continuance of the hearing on his complaint at C-20030218 was received Friday, October 31, 2003, too close to the hearing on Monday, November 3, 2003 to be granted, or denied in writing by mail, so the ALJ notified Lynch, counsel for PPL, and the Scheduling Office by telephone of the request and its denial.


11.
Customer’s last payments to PPL were on May 29, 2003, in the amount of $1,210.72, which was his balance due at the time, and August 12, 2003 in the amount of $158.11.  PPL 1



12.
Customer’s balance at the time of hearing was $710.71.  Tr. 13; PPL 1

However, the arrearage that was the subject of the BCS decision had been paid off.  Tr. 24-26


13.
Lynch filed an informal complaint with the Bureau of Consumer Services (BCS) of the Commission.  On March 4, 2003, BCS issued a Decision on Informal Complaint at BCS No. 1200862, sustaining Lynch’s complaint as to PPL’s failure to respond to his letter-complaint, and denying it as to PPL’s failure to read his meter correctly.  BCS found that the amount of dispute of $721.40 appeared to be the result of underpayment, found that the account balance was $1,134.00, and directed Lynch, commencing in April 2003, to pay current monthly plus $200.00 monthly towards his arrearage.


14.
Lynch did not comply immediately with the BCS decision in April 2003.  However, in May 2003, he paid off his entire arrearage or balance forward at that time of $1,210.72.  PPL 1; Tr. 24-26
DISCUSSION


The Commission has jurisdiction over PPL’s rendition of service to Lynch under the Public Utility Code.  Lynch bases his complaint on allegations that PPL meter readers stay in their cars at the next door house, and do not approach close enough to his meter to read it, so that they could not read it accurately.  He seeks to have his bill reduced by half.  These allegations fall under Sections 102 and 1501 of the Public Utility Code (Code), 66 Pa. C. S. §§102 and 1501.  Section 1501 provides:
§ 1501. Character of Service and Facilities


Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the commission.

66 Pa. C. S. §1501 (emphasis added); See also 66 Pa. C. S. §1505 (Proper service and facilities established on complaint) for related authority.  The term “service” is “[u]sed in its broadest and most inclusive sense, [a]nd includes any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities . . . in the performance of their duties under . . .” the Code.  66 Pa. C.S. §102.  Thus, the term “service” is clearly broad enough to include the billing and collection practices of a public utility, and also the conduct of its employees towards its customers.  The Commission has interpreted and applied Section 1501 to include adequate customer service, see, e. g., Chapter 56 of the Commission’s regulations in Title 52 of the Pennsylvania Code (regarding Standards and Billing Practices for Residential Customers).



As the complainant, Lynch has the burden of proof to show that his allegations are correct, and that he is entitled to the relief he seeks.  Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), generally provides that a party seeking affirmative relief from the Commission has the burden of proof.  The Pennsylvania Supreme Court has held that the term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950) (Se-Ling Hosiery).  The term “preponderance of the evidence” means one party must present evidence, which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Id.  If a Complainant initially makes out a prima facie case, the burden of going forward with rebuttal evidence shifts to the Respondent, but the ultimate burden of proof does not shift, and remains with the Complainant.  Malcolm Waldron v Philadelphia Electric Company, 54 Pa. PUC 98 (1980) (Waldron)


Here, the Customer, Richard S. Lynch, failed to appear at the initial telephonic hearing on this complaint by virtue of the fact that he did not answer at known phone numbers associated with him, including the number on the hearing notice, and he had not provided another number.  Since he did not appear, he did not present any evidence, and thus did not meet his burden of proof to show that his allegations are correct, or that he is entitled to the relief he seeks.


Where a Customer alleges or avers service problems, including inaccurate billing and/or payment problems, and then does not appear at a scheduled hearing after being given notice, the Commission's policy is to dismiss the complaint with prejudice.  



PPL moved to dismiss the Complaint for Failure to Prosecute (Motion), and at the request of the ALJ also authenticated its pre-filed exhibits.  In addition, PPL presented brief testimony that explained its exhibits in relation to the allegations of Lynch’s complaint.  PPL’s final position with regard to the complaint is that the bills are correct as rendered.  Tr. 15.  PPL did not request that the ALJ set a new payment arrangement.


PPL’s Motion should be granted, and the complaint should be dismissed with prejudice.



In its decision at BCS No. 1200862, BCS set a payment arrangement designed to pay off an arrearage of $1,134.00 starting in April 2003.  In May 2003, Lynch paid a larger amount, namely $1,210.70, which was his balance due at the time.  Therefore, Lynch complied with the BCS decision by paying his arrears in one lump sum, even though he did not make the specified monthly payments.  He satisfied the basic requirement of the decision.  Therefore, I will affirm the BCS decision as to the overall arrearage payment amount, and will not set a new payment arrangement.
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction of the subject matter and the parties.

ORDER


THEREFORE,



IT IS ORDERED



1.
The above-captioned complaint docketed at C-20030218, Richard S. Lynch v. PPL Electric Utilities Corporation, is hereby dismissed with prejudice and the case shall be marked closed.








____________________________________





Allison K. Turner






Administrative Law Judge

Dated:

December 23, 2003 
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