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HISTORY OF THE PROCEEDINGS



On June 19, 2003, George Ondra (Complainant) filed a Complaint with the Pennsylvania Public Utility Commission (Commission) against Columbia Gas of Pennsylvania, Inc. (Columbia or Respondent).  The Complaint contains numerous allegations, including (1) that Complainant experienced unreasonable difficulty getting gas turned on at 1721 North Main Street; and (2) that he experienced an unpleasant confrontation with a Columbia representative at 111 Gibson Street, Washington, PA when the Columbia representative was investigating a gas odor in the neighborhood where the house in question is located.  The Complaint seeks financial compensation for three months without gas at the North Main Street address, and an apology for both incidents.



On July 24, 2003, Columbia filed its Answer denying the material allegations of the Complaint without specificity.



On July 29, 2003, Columbia filed a motion to admit Theodore J. Gallagher, Esquire, pro hac vice.  



On September 29, 2003, a Telephone Hearing Notice was issued, setting the initial telephone hearing on the Complaint for Thursday, December 11, 2003 at 10:00 am.  The Notice named me as the presiding officer.  



I issued my Prehearing Order on October 7, 2003, which set forth the responsibilities of the parties regarding the hearing, and, among other things, both advised the parties that the Commission cannot award monetary damages and urged them to seek settlement.


The telephonic hearing took place at the prescheduled time and place, and both parties were present.  Complainant presented his own testimony and that of one witness.  Columbia presented two witnesses.  The hearing produced a 63-page transcript, and the record was closed following the hearing.  The matter is now ready for decision.

FINDINGS OF FACT



1.
Complainant George Ondra filed his Complaint with the Pennsylvania Public Utility Commission on June 19, 2003.



2.
The Complainant alleges that he received unreasonable treatment from Columbia regarding two properties located at 1721 North Main Street and 111 Gibson Street, Washington, Pennsylvania.  



3.
Regarding the North Main Street property, Complainant alleges that Columbia required him to replace a metal line which held a pressure test with a plastic line, which he did.



4.
Complainant alleges that he had to wait for three months for gas service at 1721 North Main Street following the switch from metal to plastic line.



5.
Complainant alleges that he had to go to the Columbia offices every day for two weeks before Columbia would turn on the gas to 1721 North Main Street.



6.
Complainant alleges that the property had no heat during September, October, and November of 2002.



7.
In addition, Complainant alleges that he was required to give Columbia the name of the nearest street to North Main.



8.
Complainant alleges that Columbia’s telephone system results in a lot of time being kept on hold, and that the company does not take calls on Mondays.



9.
Complainant testified that a Columbia representative indicated to him that he would leave the hook-up mechanism at the site so that the gas could be turned on, but that it was not left at the property.



10.
When a Columbia technician appeared to turn on the gas service and found no hook-up present, he left without turning it on.



11.
Jason Dotts, 112 North Street, Rikers Landing, Pennsylvania, 15357, who works with Complainant, appeared on behalf of Complainant and corroborated Complainant’s testimony regarding the 1721 North Main Street property.
 



12.
Complainant had a ditch in his driveway for months before this matter was finally resolved by Columbia turning on the gas to the property.



13.
At an undetermined date a few months later, Complainant had the gas turned on at 111 Gibson Street, Washington Pennsylvania.



14.
The gas line was tested at the Gibson Street property and passed.



15.
Approximately five days following the test, the odor of gas was detected in the neighborhood where 111 Gibson Street is located, and a neighbor notified Columbia.



16.
The Columbia representative informed Complainant that he was certain that the source of the leak was 111 Gibson Street and demanded entry in order to check the house.  



17.
Complainant let him in, after harsh words were exchanged.



18.
The source of the gas leak was another house in the neighborhood.



19.
Columbia presented David Carlton, a plant service specialist in the employ of Columbia, whose job it is to handle meter changes, connects, disconnects and reads.



20.
Mr. Carlton was the Columbia employee who responded to the report of a gas leak in the Gibson Street area.  



21.
Using a tool which detects the presence of gas in the ground, Mr. Carlton found gas readings in the ground outside 111 Gibson Street.



22.
Mr. Carlton knocked on the door and informed Complainant of the situation and requested access to perform a safety check.



23.
Mr. Carlton acknowledged that there was a confrontation, and that he informed Complainant that he had turned off the gas at the curb and would not reestablish service unless he were permitted to perform the safety check inside the house.  



24.
Complainant informed Mr. Carlton that the gas had just been tested and didn’t need to be tested again, but Mr. Carlton told him that it was not relevant.  Mr. Carlton needed to have access to the meter before he could reestablish gas service to the house.



25.
Columbia presented Denise Richter, presently working for a sister company of Columbia but a customer service employee during the time that the Complaint occurred.  



26.
Ms. Richter sponsored no exhibits but testified that Columbia records indicate that Complainant first contacted Columbia regarding the North Main Street property on December 21, 2001 seeking establishment of service.



27.
Ms. Richter testified that on December 31, 2001, Columbia advised Complainant that the property had service at one time but the service line had been cut and the tap plugged, which required Columbia to treat the request like new service, which in turn necessitated the replacement of the metal line with plastic.



28.
Ms. Richter testified that the next contact regarding the North Main Street property occurred on October 4, 2002, in the form of a call transferred from the customer service center to the inside sales department, where a call is sent when a tap is necessary.  The notation states that the property was ready for “meter set.”



29.
Ms. Richter testified that the next contact was on October 22, 2002, and was a follow-up call requesting service since the service form, signed by a registered plumber, was on-site, according to Complainant.



30.
Ms. Richter testified that fall is the busy season for gas line tapping and that it could take one to two months following a request before the service was extended.



31.
Ms. Richter testified that Columbia’s records show that the plant crew completed its work on November 2, 2002, and that the service crew set the meter on November 8, 2002.



32.
Ms. Richter acknowledged that there were employee lay-offs during the time period in question which may have resulted in some of the treatment that Complainant describes as less than cordial.



33.
Ms. Richter explained the Pennsylvania One Call system, which enables anyone who needs to excavate to call one number, and all underground utility owners in the area are notified of the proposed activity so that they can identify their facilities.



34.
The Pennsylvania One Call system requires the caller to identify the location by nearest cross street, as well as the address, the county, the municipality, the type of excavation, and the depth of excavation. 



35.
Ms. Richter testified that Columbia’s service center was open Monday through Friday, 8:00 am to 4:30 pm. 

DISCUSSION


The initial question to be addressed is whether the Commission has jurisdiction over the parties and subject matter of this dispute.  As a creation of the Pennsylvania Legislature, the Commission has only that authority which has been specifically granted to it in the Public Utility Code, 66 Pa. C.S. §§ 101 et seq.  Jurisdiction must be granted either in the express language of the enabling legislation or by strong and necessary implication arising from it.  Feingold v. Bell of Pa., 383 A.2d 1191 (1977); Allegheny County Port Authority v. Pa. Publ. Util. Comm’n, 427 Pa. 562, 237 A.2d 602 (1967); Behrend v. Bell of Pa., 257 Pa. Super. Ct. 35, 390 A.2d 233 (1978); Pa. Department of Highways v. Pa. Publ. Util. Comm’n, 198 Pa. Super. Ct. 87, 182 A.2d 267 (1962).



The Commission is charged with the “duty to enforce, execute and carry out, by its regulations, orders, or otherwise,” the provisions of the Code, and the “power and authority to supervise and regulate all public utilities doing business within this Commonwealth.”  66 Pa. C.S. § 501.  Nowhere does the Code confer the authority to grant monetary damages to a complainant.  Therefore, the portion of the Complaint seeking monetary damages will be denied.  


Complainant was informed that the Commission could not grant monetary damages in the Prehearing Order issued in this case, and Complainant decided to continue prosecution of the Complaint.    



The Complaint does set forth that Columbia has “done or omitted to be done [an act]…by any public utility in violation, or claimed violation, of any law which the commission has jurisdiction to administer, or of any regulation or order of the commission.”  66 Pa. C.S. § 701. Complainant bears the burden of proving that he is entitled to relief.  66 Pa. C.S. § 332(a).  “Burden of proof” means a duty to establish a fact by a preponderance of the evidence.  “Preponderance of the evidence” means that a party must present evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1954); Feinstein v. Philadelphia Suburban Water Co., 50 Pa. P.U.C. 300 (1976).  



Therefore, the question before the Commission is whether Complainant has proven, by a preponderance of the evidence, that Columbia’s actions in this matter do not constitute “adequate, efficient, safe, and reasonable service and facilities,” and whether Columbia failed to make “repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.”  66 Pa. C.S. § 1501.  “Service” is defined, in pertinent part:


Used in its broadest and most inclusive sense, includes any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities . . . in the performance of their duties under this part to their patrons, employees . . . and the public . . . .  66 Pa. C.S. § 102.



Complainant attacks Columbia’s service in relation to two different events for two separate properties.  He expressed frustration with Columbia’s telephone system, which resulted in being kept on hold for what seemed to be a considerable time.  He expressed frustration with Columbia when a hook-up was supposed to be left at the North Main Street property and was not there when another Columbia employee showed up to install it and left without enabling service because the hook-up was not there.  Finally, he expressed frustration with the amount of time it took to begin service following his request for it.



Columbia’s witness acknowledged that the telephone system could be frustrating but that his call was directed to the proper office in the normal course of business.  There is no record of his personal visits to the Columbia offices nor was it clear why he made the visits.  Columbia’s witness explained why the Pennsylvania One Call system required the name of the nearest intersecting street, and Complainant seemed to be satisfied with her explanation.  In addition, Columbia’s witness recited the times and dates of the telephone calls:  October 4, 2002 indicating that the property was ready for meter set, October 22, 2002 follow-up call requesting service, and the two crews from Columbia visiting the property and performing the necessary work on November 2 and November 8, 2002.  Complainant agrees that these dates are probably correct but had no records himself to confirm or contest them.



In fact, this is the kind of information which could serve to mollify a complainant if it is provided in a timely fashion.  The answer to a complaint is the appropriate place to provide such information, since the rules require that the answer to “advise the parties and the Commission as to the nature of the defense.  They shall admit or deny specifically all material allegations of the pleading answered, and state concisely the facts and matters of law upon which they rely.”  52 Pa. Code § 5.61(b).  



It is understandable that Complainant would experience a sense of growing frustration when faced with the practices and policies of a busy utility.  Within this frustration, Complainant can be excused for thinking that more time had passed than it really had.  Few customers keep painstaking records of the dates and times of their telephone calls.  The dates of the telephone calls as reported by Columbia’s witness reveals that the actual time passed was about half of what Complainant remembered, and Complainant agreed that “those are probably the dates that I contacted them, and there was a lot of peripheral stuff going on in between all of that.  I’m telling you, I was showing up down at the building where the guys work at almost every morning.”  Transcript, page 54.  Certainly, Columbia’s actions regarding the North Main Street address were slower than Complainant obviously wished, but they did not rise to the level of inadequate service within the meaning of the Public Utility Code.



What is not understandable is why Columbia did not provide this information in its Answer.  The Commission rules obviously require that a utility investigate a Complaint before filing its Answer.  If a utility has some difficulty accessing its own records within the time period provided, then that utility has a duty to ask for an extension of time.  The Answer should be specific and concise, and it should put the Complainant on notice of the respondent’s position in the case.  Columbia’s Answer was not adequate for that purpose, and Complainant was not apprised of the contents of Columbia’s records until the hearing.  



Neither was Columbia’s Answer adequate to address the events which occurred concerning the 111 Gibson Street property.  Columbia’s Answer states:
Columbia Gas denies all averments in Paragraph 3 of the Complaint purporting to describe a sequence of events that happened five days later involving an odor of gas and a Columbia Gas service representative stating that he was coming into Complainant’s house whether he liked it or not.



At the hearing, Columbia presented the testimony of that service representative, who admitted that “There was a slight confrontation, and I advised him that I am shutting the gas off at the curb to make it safe.”  Transcript, page 27.  In addition, the Columbia witness testified that his actions, specifically turning off the service at the curb and refusing to reestablish service to the house until he could check the meter, were what he had to do to make the situation safe when a leak is discovered.  Transcript, page 27.  



Columbia failed to supply any exhibit which would support a claim that Mr. Carlson’s actions were consistent with established procedures for investigating a residential gas leak, although Columbia’s tariff should contain such procedures; neither was the normal procedure mentioned in Columbia’s Answer.  



“By applying for utility service, every customer implicitly accepts the terms and conditions for receipt of said service as set forth in the utility’s tariff on file with this Commission.”  Cawley v. North Penn Gas Co., PUC Docket No. C-00981309 (Order issued December 4, 1998)(finding that the company’s rules for providing gas services permit it to gain access to a customer’s premises at all reasonable times for the purpose of reading, inspecting, repairing or removing meters and piping, and for inspecting the piping and appliances belonging to the customer).  Since Columbia’s tariff or internal operating rules were not submitted, the Commission’s reasoning in that case is controlling:

It is very reasonable for a public utility to insist upon access to a customer’s premises to ensure that the inherently dangerous service it provides, in this case natural gas, is reasonably and adequately furnished and maintained for the accommodation, convenience and safety of its customers, employees and the public.  Cawley, supra at page 3.



It is one thing to acknowledge that the action of the utility is reasonable, and quite another to state that the action was performed in an acceptable fashion.  While Complainant has not upheld his burden of proving that he is entitled to any relief from the Commission, his treatment at the hands of the Columbia employees was undoubtedly not exemplary.  The Commission will not micromanage a utility by ordering an apology, but common sense demands that courtesy be extended to customers, especially those who are frustrated with what they perceive to be a pattern of less than optimal treatment.  And, while the Complainant has not established a pattern of mistreatment that rises to the level justifying Commission action, he should not hesitate to report to the Commission any future misconduct on the part of Columbia.  Should he succeed in establishing that pattern in the future, and the Commission finds that the pattern of mistreatment afforded one customer is unreasonable and inadequate service within the meaning of the Public Utility Code, the Commission has the ability to impose a civil penalty on Columbia pursuant to 66 Pa. C.S. § 3301.   


A properly drafted Answer may have put Complainant on notice that his Complaint was weaker than he thought, and the matter could have been settled without a formal hearing.  Columbia is advised to ensure that its pleadings comply with the Commission’s rules of practice and procedure.
CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the subject matter and the parties to this proceeding.



2.
The Commission has no jurisdiction to award monetary damages. Feingold v. Bell of Pa., 383 A.2d 1191 (1977); Allegheny County Port Authority v. Pa. Publ. Util. Comm’n, 427 Pa. 562, 237 A.2d 602 (1967); Behrend v. Bell of Pa., 257 Pa. Super. Ct. 35, 390 A.2d 233 (1978); Pa. Department of Highways v. Pa. Publ. Util. Comm’n, 198 Pa. Super. Ct. 87, 182 A.2d 267 (1962).



3.
The Complainant has the burden of proving entitlement to relief.  66 Pa. C.S. § 332(a).



4.
In order to prevail on a complaint alleging that a jurisdictional utility failed to provide safe, adequate, reasonable, and efficient service, a complainant or the record must demonstrate by a preponderance of substantial evidence those facts necessary to support an inference or conclusion that the involved jurisdictional utility failed to discharge it statutory service duties.



5.
The actions described by Complainant do not rise to the level of Columbia having failed to discharge its statutory service duties.  



6.
The Answer filed by Columbia Gas Company was not specific enough to advise the parties and the Commission as to the nature of the nature of its defenses.  52 Pa. Code § 5.61.  

ORDER


THEREFORE,



IT IS ORDERED:



1.
That the Complaint of George Ondra against Columbia Gas Company at PUC Docket No. C-20030571 is hereby denied.
Date:
January 6, 2004



_________________________________








Susan D. Colwell








Administrative Law Judge
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