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PECO Energy Company



:

INITIAL DECISION
Before

Wayne L. Weismandel

Administrative Law Judge
HISTORY OF THE PROCEEDING
On May 2, 2003, Glenside Total Fitness Co., Inc. (complainant) filed a Formal Complaint (Complaint) against PECO Energy Company (respondent) with the Pennsylvania Public Utility Commission (Commission), Docket Number C-20030207.  The Complaint alleged an inability by complainant to pay bills rendered by respondent for electric service rendered.

On June 27, 2003, respondent filed an Answer (Answer) denying complainant’s inability to pay and citing the decision in Case Number 1353367 of the Commission’s Bureau of Consumer Services (BCS) that required complainant to pay to respondent $6,189.21 by April 21, 2003, and thereafter pay $1,387.40 to respondent by April 23, 2003.

Also on June 27, 2003, respondent filed and served a Motion To Dismiss (Motion), endorsed with a Notice To Plead, averring that complainant was no longer a customer of respondent and citing Renita Thompson v. Columbia Gas of Pennsylvania, Inc., Docket Number F-9136337, Final Order entered October 29, 1991,
 for the proposition that the Commission lacked jurisdiction to act.
In accordance with the Commission’s Rules of Administrative Practice and Procedure, complainant’s answer to respondent’s Motion was due not later than July 10, 2003.  52 Pa.Code §§1.12(a), 1.24(b), 1.55(a) and (b), 1.56(a)(1) and (b), 5.101(d).  Complainant did not file an answer to respondent’s Motion.
By Telephone Hearing Notice dated September 26, 2003, an Initial Telephone Hearing was scheduled for December 29, 2003, and the case was assigned to me.
As is my customary practice, I issued a Prehearing Order (Prehearing Order) dated September 29, 2003.  The Prehearing Order advised the parties with respect to Commission procedure, advised the parties regarding requests for continuances, advised the parties with respect to required numbers and marking of proposed exhibits, advised the parties regarding the need for attorney representation, advised the parties with respect to Commission subpoena procedures, advised the parties regarding discovery, advised the parties with respect to the Commission’s policy favoring settlement, and advised the complainant of its burden of proof.  Finally, the Prehearing Order reminded the parties of the date and time of the scheduled hearing and of their responsibility to keep me advised of the telephone number at which they were to be contacted.
In accordance with the Prehearing Order, under cover letter dated December 11, 2003, respondent submitted copies of two potential exhibits for possible use at the hearing.

By letter dated December 17, 2003, I sent counsel for complainant copies of the Telephone Hearing Notice dated September 26, 2003, and of the Prehearing Order.

The Initial Telephone Hearing convened as scheduled on December 29, 2003.  Complainant was represented by Jack M. Bernard, Esq..  Respondent was represented by Priya Sankar, Esq..  Complainant’s attorney confirmed the fact that his client is no longer a customer of respondent.  Consequently, complainant wished to withdraw its Complaint.  Counsel for respondent renewed its Motion.  I advised the parties that I would prepare a written decision granting complainant’s request to withdraw its Complaint and denying respondent’s Motion.

A transcript of the proceeding was produced.
FINDINGS OF FACT

1.
On May 2, 2003, complainant filed a Complaint against respondent alleging an inability to pay bills rendered by respondent for electric service.

2.
On June 27, 2003, respondent filed an Answer denying complainant’s inability to pay.
3.
Also on June 27, 2003, respondent filed and served its Motion, endorsed with a Notice To Plead.

4.
Complainant did not file an answer to respondent’s Motion.

5.
The Initial Telephone Hearing convened as scheduled on December 29, 2003.
6.
Complainant was represented by Jack M. Bernard, Esq..  Respondent was represented by Priya Sankar, Esq..
7.
Complainant, by its attorney of record, confirmed that it is no longer a customer of respondent.
8.
Complainant, by its attorney of record, requested permission to withdraw its Complaint.

9.
Respondent, by its attorney of record, renewed its Motion.

DISCUSSION

The touchstone for deciding whether or not to grant a request to withdraw a pleading in a contested case is: Does granting the request serve the public interest?  52 Pa.Code §5.94(a).  In this case it does, and complainant’s request to withdraw its Complaint will be granted.

It would not be in the public interest to force litigation of a case in which the Commission was without power to grant the relief sought by the complainant.  This is not to say that the Commission lacks jurisdiction in this matter.  To the contrary, respondent’s Motion must be denied because the case upon which it relies confuses the concepts of power and jurisdiction.

In Renita Thompson v. Columbia Gas of Pennsylvania, Inc., Docket Number F-9136337, Columbia Gas of Pennsylvania, Inc. (Columbia) filed a formal complaint appealing a decision of BCS and questioning the jurisdiction of the Commission to establish a payment arrangement for an individual, Renita Thompson, once the individual is no longer a customer of the utility.  In Thompson, although Renita Thompson and her child resided at the relevant premises, the current account was in the name of John B. Smith, a member of the armed forces not residing at the premises.  A previous account in the name of Renita Thompson at the same premises had been closed with a balance outstanding.  BCS had issued a decision establishing a payment arrangement for Renita Thompson to pay the outstanding balance on the closed account as well as on the current account.  Columbia argued that the Commission lacked jurisdiction to establish this payment arrangement and thereby prevent it from pursuing collection activities against Renita Thompson for the outstanding balance on the closed account.  In holding that the Commission lacked jurisdiction to establish a payment arrangement for the closed account that had previously existed at the premises in Renita Thompson’s name, ALJ Corbett confused jurisdiction with the power to grant the relief requested.
Jurisdiction and power are not interchangeable although judges and lawyers often confuse them – Hellertown Borough Referendum Case, 354 Pa. 255, 47 A.2d 273 (1946).  Jurisdiction relates solely to the competency of the particular court or administrative body to determine controversies of the general class to which the case then presented for its consideration belongs.  Power, on the other hand, means the ability of a decision-making body to order or effect a certain result.  Delaware River Port Auth. V. PA Public Utility Commission, 408 Pa. 169, 178, 182 A.2d 682, 686 (1962); see also Beltrami Enterprises, Inc. v. Commonwealth of PA, Dep’t of Environmental Resources, 159 Pa. Commw. 72, 632 A.2d 989, 993 (Pa.Commw. 1993) (fact that administrative agency may not have power to afford relief in particular case presented is of no moment to determination of its jurisdiction over general subject matter of controversy).
Riedel v. The Human Relations Comm’n Of the City Of Reading, 559 Pa. 33, 39 – 40, 739 A.2d 121, 124 (1999).  See, also, In Re: Melograne, 571 Pa. 490, 812 A.2d 1164 (2002), Bell Telephone Co. of PA v. Philadelphia Warwick Co., 355 Pa. 637, 50 A.2d 684 (1947).
The Commission clearly has jurisdiction over the general subject matter presented in the Thompson case, i.e., the establishment of payment arrangements for outstanding balances owed to a regulated public utility for services rendered.  The fact that in Thompson the Commission lacked the power to order a payment arrangement on the closed account in Renita Thompson’s name because that would prevent the utility from exercising its right to bring a collection action [see, 66 Pa.C.S. §103(c)] does not alter the Commission’s jurisdiction.  Of course, the same may be said in the instant case.  Respondent’s Motion, challenging only the jurisdiction of the Commission, must be denied.
The Commission itself has previously called into question the decision in Thompson.  In Tammy French v. West Penn Power Company, Docket Number C-00970856, Opinion And Order adopted March 26, 1998, entered April 16, 1998, the Commission, without discussion, held that in the case of a complainant appealing a BCS decision establishing a payment arrangement who was no longer a customer of the utility and did not appear for the scheduled hearing the complaint should be dismissed for failure to prosecute, not for lack of Commission jurisdiction.
In this case, while the Commission would be without the power
 to establish a payment arrangement for complainant, and prevent respondent from pursuing legal collection activities for the outstanding balance owed to it, the Commission is not without jurisdiction.  Respondent’s Motion must be denied.  By the same token, because the Commission is without the power to order the relief sought by the complainant in its Complaint, it would be a waste of time, money, and energy on the part of all concerned to attempt to force complainant to continue pursuing its Complaint.  Such waste is clearly not in the public interest.  Complainant’s request to withdraw its Complaint must be granted.
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and the subject matter in this case.

2.
Deciding a request to withdraw a Complaint in a contested case is controlled by evaluating the effect on the public interest.
3.
Granting complainant’s request to withdraw its Complaint is in the public interest.
4.
Jurisdiction and power are not interchangeable.  Jurisdiction relates solely to the competency of the particular court or administrative body to determine controversies of the general class to which the case then presented for its consideration belongs.  Power, on the other hand, means the ability of a decision-making body to order or effect a certain result.

5.
The Commission has jurisdiction over the general subject matter of the establishment of payment arrangements for outstanding balances owed to a regulated public utility for services rendered.

6.
As a legislative creation, the Commission has only those powers found in the expressed words of its enabling statute or by strong and necessary implication when required for its expressed powers.
7.
The Commission is without the power to establish a payment arrangement for a complainant who is no longer a customer of the regulated utility, and thereby prevent the regulated utility from pursuing legal collection activities for the outstanding balance owed to it.
ORDER

THEREFORE,

IT IS ORDERED:

1.
That the request of Glenside Total Fitness Co., Inc. to withdraw its formal Complaint at Docket Number C-20030207 is granted.
2.
That the Motion To Dismiss based upon the Pennsylvania Public Utility Commission’s lack of jurisdiction filed on June 27, 2003, by PECO Energy Company in the above-captioned case is denied.
3.
That the formal Complaint of Glenside Total Fitness Co., Inc. against PECO Energy Company filed with the Pennsylvania Public Utility Commission on May 2, 2003, at Docket Number C-20030207, is allowed to be withdrawn and the case marked closed.
Date:
January 6, 2004


















Wayne L. Weismandel









Administrative Law Judge

�	It is noted that absent the unique circumstances of a hybrid situation, i.e., where utility service is being rendered to a building that houses both a business and a residence, a ratepayer of a commercial account does not qualify for the special protections afforded by Chapter 56 of the Commission’s Regulations, 52 Pa.Code §56.1 et seq., including the establishment of a payment schedule for any unpaid arrearage on such an account.  In such cases BCS, pursuant to the provisions of 52 Pa.Code §55.115(b)(1), offers a mediated decision after conferring with the complainant and the respondent utility.  See, Matt Kenney d/b/a Flower & Flag Depot v. Duquesne Light Company, Docket Number C-00967789, Opinion And Order adopted November 1, 1996, entered November 27, 1996, Gerald Underwood v. Equitable Gas Company, Docket Number Z-00329132, Opinion And Order adopted March 27, 1997, entered April 22, 1997, Kayla’s Place Inc./Simeon Johnson v. Duquesne Light Company, Docket Number C-00981711, Opinion And Order adopted May 21, 1999, entered May 24, 1999.


�	The Final Order allowed the Initial Decision of Administrative Law Judge John H. Corbett, Jr., reported at 1991 Pa. PUC LEXIS 143, to become final by operation of law pursuant to the provisions of 66 Pa.C.S. §332(h).


�	Though both documents had been mailed to complainant’s attorney of record at the same address, the Telephone Hearing Notice had been returned by the Postal Service.


�	As a legislative creation, the Commission has only those powers found in the expressed words of its enabling statute or by strong and necessary implication when required for its expressed powers.  Fairview Water Co. v. PA Public Utility Comm’n, 509 Pa. 384, 502 A.2d 162 (1985).
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