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Philadelphia Gas Works



:

INITIAL DECISION
Before

Ky Van Nguyen
Administrative Law Judge

HISTORY OF THE PROCEEDINGS


On April 23, 2003, Kenneth Murphy (the Complainant) filed a complaint with the Pennsylvania Public Utility Commission (the Commission) against Philadelphia Gas Works (the Respondent).  In the complaint, the Complainant essentially alleged that he felt he was being overcharged.  He asked that the Commission reassure him that he was not being overcharged.


On June 3, 2003, the Respondent filed an answer to the complaint.  The Respondent alleged that it was unable to read the Complainant’s meter for the period between June 1998 and August 2001, and that during this period the Complainant received estimated bills.  It also alleged that on August 27, 2001, it installed an automated meter reading device (AMR), that the Complainant received a make-up bill of $1,261.29 for previously unbilled gas use, and that since then the Complainant’s bills had been based on actual meter readings.  It further alleged that on March 6, 2003, the Bureau of Consumer Services (BCS) provided the Complainant with a credit of $139.83, that it requested him to pay monthly the current bill and $40 on the arrearage, and that on April 7, 2003, the Respondent waived all the late payment charges, which are $193.14, from October 2001 through April 2003.


On November 18, 2003, at 10:00 a.m., a hearing was held on the complaint.  The Respondent was represented by Laureto A. Farinas, Esquire.  The Complainant did not appear.


I delayed the hearing until 10:45 a.m. to allow for a possible late arrival by the Complainant.  Still, he did not appear.  Therefore, I conducted the hearing without him.

FINDINGS OF FACT


1.
The Complainant is a residential customer of the Respondent’s and takes service at 1006 70th Avenue, Philadelphia, Pennsylvania (Formal Complaint Form).


2.
In August 2001, the Respondent changed the Complainant’s meter and installed an AMR and rendered a makeup bill of $1,110.96 for previously unbilled service (N.T. 7; PGW-1).



3.
In August 2002, the Complainant paid his account balance in full and, since then, has paid monthly based on his actual use (N.T. 8).



4.
On March 6, 2003, BCS issued a mediation decision providing the Complainant with a credit of $139.83 and directing him to pay monthly the current bill and $40 on the arrearage (N.T. 8; PGW-2).



5.
On April 7, 2003, the Respondent waived all the Complainant’s late payment charges, which are $193.41, resulting in a credit of $14.67 to his account (N.T. 8, 9; PGW-1).



6.
The Complainant does not owe the Respondent any money (N.T. 9).
DISCUSSION


Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).


Under these principles the Complainant, as the party seeking relief, has the burden of proof.  In the context of a billing dispute such as this, the Complainant has the burden of proving by a preponderance of the evidence that the Respondent has provided him with low quality service.  However, he did not appear to carry out his burden of proof.



When, as here, the Complainant does not appear and has paid all the service charge, the only function remaining to this forum is that of announcing the facts and dismissing the case.

CONCLUSIONS OF LAW


The Commission has jurisdiction over the parties and the subject matter of this dispute.

ORDER


THEREFORE,



IT IS ORDERED:



1.
That the complaint of Kenneth Murphy against Philadelphia Gas Works at Docket No. F-01027415 is dismissed with prejudice.

Date:

January 8, 2004


____________________________________








Ky Van Nguyen







Administrative Law Judge

� 	Section 332(a) of the Public Utility Code provides:





	“(a)  Burden of Proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.
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