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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration and disposition are the Excep​tions filed July 7, 2003, by ALLTEL Pennsylvania, Inc. (ALLTEL) to Administrative Law Judge (ALJ) Richard M. Lovenwirth’s Initial Decision, which was issued on June 6, 2003, in the above captioned proceeding.  Reply Exceptions were filed by Counsel representing Mr. Ernie Wheeland (Complainant) on July 22, 2003.

History of the Proceeding



On June 25, 2001, the Complainant filed a Formal Complaint against ALLTEL, alleging that on January 15, 2001, ALLTEL denied his request for telephone service at his home (that was then under construction) located at 1627 Weister Woods Road in Mill Creek Twp., Lycoming County.
  The Complainant noted that the actual location of his new home is “a couple hundred feet” inside Verizon North’s Loyalsock South exchange
 but explained that he requested telephone service from ALLTEL’s Muncy exchange rather than Verizon North’s Loyalsock South’s exchange, based on his concerns pertaining to cost and service reliability.
  The Complainant alleged that ALLTEL currently provides telephone service to several customers that live near his home even though those customers are physically located in Verizon North’s service territory.  


The Complainant also alleged that ALLTEL’s and Verizon North’s engineers told him that in a situation, such as his, when a property is located in two different telephone company service territories, the telephone companies will work together and, if needed, alter the service boundaries to provide the customer with a “reasonably priced, reliable service.”  As such, the Complainant, in his original Complaint, requested that the Commission order ALLTEL to alter its service territory slightly to accommodate his request for service at his home.  However, that request was subsequently orally amended at the prehearing conference that was convened tele​phonically on October 16, 2001.  The amended Complaint now requests that the Commission issue an order directing ALLTEL to provide telephone service to the Complainant.  (Tr. at 14).



On July 18, 2001, ALLTEL filed its Answer to the Complaint.  In its Answer, ALLTEL admitted that, on the basis that the Complainant’s residence is located within Verizon North’s service territory, ALLTEL would not provide service to the Complainant’s residence.  At the same time, ALLTEL asserted that the presumed cost to ALLTEL to serve the Complainant is not relevant because the Complainant’s residence is situated outside of ALLTEL’s service territory.  ALLTEL also denied the Complainant’s allegation that the cost for ALLTEL to provide service to the Complainant’s residence would be $490.00.  Finally, ALLTEL denied that the BCS Decision in favor of ALLTEL was the result of misleading information provided by ALLTEL.  


ALLTEL averred that BCS elected to verbally close the Complainant’s informal complaint on May 2, 2001, because the Complainant’s residence is indisputably located in Verizon North’s service territory.  As to the remainder of the Complaint, ALLTEL stated that it is without sufficient information to provide a response.  In conclusion, ALLTEL argues that it is not appropriate for the Commission to mandate a boundary change for the sole benefit of Complainant under the circumstances in this case because Verizon North, and not ALLTEL, is the Company that the Complainant should be requesting telephone service for his new residence.  



ALLTEL concurrently filed with its Answer, a Motion to Dismiss the Complaint.  The Motion to Dismiss was subsequently denied by ALJ Lovenwirth during the Prehearing Conference of October 16, 2001.  (Tr. at 12).  On October 19, 2001, ALLTEL filed a Motion for the joinder of Verizon North as an additional Party Respondent.  By letter dated November 2, 2001, and filed November 5, 2001, counsel for Verizon North agreed to being joined as an additional Party Respondent.  The ALJ granted the Motion to join Verizon North from the bench at a second Prehearing Conference convened on December 11, 2001.  (Tr. at 24).  At the second Prehearing Conference, the ALJ also granted, in part, and denied in part, a Motion to Compel Answers to Interrogatories that was filed by Complainant on November 20, 2001.  (Tr. at 25, 26, 27, 28).



On December 20, 2001, Verizon North filed its Answer to the Complaint.  In its Answer, inter alia, Verizon North admitted that the physical location of the Complainant’s property does lie within its certificated service territory and that an auxiliary building on the same property lies within ALLTEL’s service territory.  However, Verizon North denied that the Complainant, at any time, requested Verizon North to provide telephone service to his property.  Verizon North averred that the boundary line of its Loyalsock (South) exchange is not arbitrary, improperly drawn or contrary to the public interest.  It also denied the Complainant’s allegation that the Complainant would experience service outages if Verizon North installed facilities to provide the Complainant with telephone service.  As such, for all of the reasons delineated in its Answer, Verizon North submitted that the Complaint should be dismissed or denied in its entirety.



After written testimony by the Parties was filed, the ALJ held an Initial Hearing on June 4, 2002.  The Complainant moved two exhibits and one hearing statement into the record; ALLTEL moved three exhibits and three hearing statements into the record, and Verizon North moved one exhibit and two hearing statements into the record.  The hearing produced 170 typewritten pages of testimony.  Subsequent to the hearing, Briefs and Reply Briefs were filed by the Parties.



On June 6, 2003, ALJ Lovenwirth’s Initial Decision was issued.  The Initial Decision directed ALLTEL to furnish service to the Complainant to any building or legal unit of real property in its service territory, upon payment of the sum of $490.00 by Complainant.  As noted, Exceptions to the Initial Decision were filed by ALLTEL on July 7, 2003, and Reply Exceptions were filed by counsel for the Complainant on July 22, 2003.

Discussion


The ALJ made fifty-two Findings of Fact (I.D. at 2-8) and reached three Conclusions of Law.  (I.D. at 11-12).  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless expressly or by necessary implication they are rejected or modified by this Opinion and Order.  



The ALJ found that Complainant recently completed construction of his new home on a 95-acre property located in Muncy Township and Mill Creek Township, PA.  (Finding of Fact No. 1).  The area surrounding the Complainant’s property is very rural, heavily wooded, hilly and sparsely populated.  (Finding of Fact No. 34).  The Complainant’s property is partially located in ALLTEL’s Muncy exchange and partly located in Verizon North’s Loyalsock exchange.  The Complainant’s physical residence is located in Mill Creek Township in Verizon North’s Loyalsock exchange and is approximately 200-300 feet from the Muncy/Loyalsock South exchange boundary.  The Complainants garage and other buildings are located wholly within ALLTEL’s service territory.  (Findings of Fact Nos. 2, 22, 35, 44, 46).  



The ALJ found that ALLTEL has provided service to existing Amish customers by attaching a Network Interface Device (NID) to structures other than their residence due to the religious beliefs of the customer precluding them from having telephone service inside of their houses.  (Finding of Fact No. 49).  Additionally, the ALJ noted that ALLTEL provides existing customers who live in mobile homes with service at points other than on their residences.  (Finding of Fact No. 50).  The ALJ found that ALLTEL is obligated to provide service to a customer when the point of service is located within ALLTEL’s service territory.  (Finding of Fact No. 36).



The ALJ adopted the arguments of Verizon North in reaching his con​clusion that ALLTEL is obligated to provide telephone service to a customer as long as the point of service is located within ALLTEL’s service territory.  The ALJ concluded that the FCC’s regulation in Part 68 of the Code of Federal Regulations relevant to the location of the demarcation point provides that said point is generally a dwelling unit or other building or a legal unit of real estate.  47 C.F.R. § 68.105(b) and (c).  As such, the ALJ also concluded that “giving an unreasonable preference as to service to a customer will constitute a violation of the public utility code.”  66 Pa. C.S. § 1502.  (Conclusions of Law Nos. 2 and 3).  Therefore, the ALJ sustained the Complaint and ordered ALLTEL, upon payment of the sum of $490.00 by the Complainant, to furnish telephone service to the Complainant at any point in its service territory to any building or legal unit of real property.  Finally, the ALJ dismissed the complaint against Verizon North, because the Complainant never requested telephone service from Verizon North.  (I.D. at Ordering Paragraphs Nos. 1 and 2).



As noted, ALLTEL filed Exceptions to the ALJ’s Initial Decision on July 7, 2003, and Reply Exceptions were filed by the Complainant on July 22, 2003.



As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984).  



In its Exceptions, ALLTEL generally argues that reversal of the ALJ’s Initial Decision is warranted because:  (1) the ALJ erred in his recitation of the history of the proceedings; (2) the ALJ erred in his recitation of the Findings of Fact; (3) the ALJ committed an error of law by relying on the cited Federal Communications Commission (FCC) regulations and Jordan Decision to sustain the Complaint; and (4) the ALJ committed an error of law by relying on 66 Pa. C.S. Section 1502 to sustain the Complaint.



With regard to the first Exception above, ALLTEL contends that the ALJ, in his recitation of the history of the proceedings, erroneously labeled the Complainant’s request for telephone service as a “request for telephone service at his property,” and that the ALJ misstated the amendment to the Complaint as a request “for an Order directing ALLTEL to provide service.”  ALLTEL is of the opinion that the Complainant’s request for relief was changed only to reflect that the Complainant desired ALLTEL’s service to his home whether or not the exchange boundary was ultimately modified.  As such, ALLTEL disagrees with the ALJ’s view that the intent of the amended Complaint was changed from the Complainant wanting service at his residence to a request for service at a point on his property within ALLTEL’s service territory.  (ALLTEL Exc. at 5).  



The Complainant, in his Reply Exceptions on pages 5-9, disagrees with ALLTEL’s characterization of the intent of his amended Complaint in its Exceptions.  The Complainant argues that the intent of the amended Complaint was not to limit the request for service only to his residence and that ALLTEL completely ignores the precise language contained in the amendment to the Complaint.  Furthermore, the Complainant submits that ALLTEL never opposed such language on the record.  The Complainant asserts that ALLTEL’s characterization of the oral amendment to the Complaint as a mere change to the original prayer for relief is inaccurate.  


We agree with the Complainant that ALLTEL’s assertion is not borne out by the record evidence.  The Complainant accurately cites the exchange that occurred during the prehearing conference with regard to the oral amendment as follows:

MR. DOLL [Counsel for Complainant]:

That having been said, I would then request – and I can put it in writing, if you desire.  I would then request that the complaint be amended to include a prayer for relief that ALLTEL be instructed to provide telephone service to the complainant, as an additional prayer for relief.

JUDGE LOVENWIRTH:  Even if there isn’t any boundary change ordered by the Commission?

MR. DOLL:  Correct, Your Honor.

JUDGE LOVENWIRTH:  All right.  Any objection to that amendment, Mr. Swindler?
MR. Swindler:  No, Your Honor.

JUDGE LOVENWIRTH:  Very good.  There being no objection, the complaint is thusly amended.

Tr. at 14.

Our interpretation of the above quoted testimony is contrary to ALLTEL’s interpretation.  In our view, the Complaint, as amended, does not contain any specific reference that would limit telephone service being provided only to Mr. Wheeland’s home, as ALLTEL purports.  As such, we are of the opinion that the ALJ was accurate in his recitation of the history of the proceedings.  In our view, the record adequately demonstrates that the oral amendment (that ALLTEL be instructed to provide telephone service to the complainant) does not contain any reference as to a specific location where telephone service should be provided on the Complainant’s property or any other point.  The record clearly shows that the Complainant wants telephone service from ALLTEL at some point, preferably at the PPL pole line, a metal shed, or an airplane hanger,
 that are all located on a portion of the Complainant’s property that intersects with ALLTEL’s service territory.  We shall deny ALLTEL’s Exception on this issue and sustain the ALJ’s interpretation of the oral amendment.


ALLTEL also argues in its first Exception that the ALJ’s statement that ALLTEL’s representative advised Complainant that if ALLTEL provided service to the Complainant, the “cost to the Complaint [sic] for service would be about $490.00” is misleading.  ALLTEL submits that it had explained throughout this proceeding that the validity of that estimate was dependent upon the location of the Complainant’s residence ultimately being within ALLTEL’s certificated service territory which, due to the location and relative remoteness of the Complainant’s property, was not initially evident.  ALLTEL explains that it was subsequently determined that the Complainant’s home was not located within ALLTEL’s service territory and that the $490 estimate was no longer valid.  ALLTEL further states that the original cost estimate was based on the specific distance measurement from ALLTEL’s existing facilities to Complainant’s home.  As such, ALLTEL submits that it would be an error for the Commission to direct ALLTEL to accept the same payment for service to be initiated to a point on the Complainant’s property that has not been identified and may be potentially far removed from the location of the Complainant’s home to which the original estimate applied.  ALLTEL disagrees with the ALJ’s decision that would require ALLTEL to furnish telecommuni​cations service to Complainant at any point in its service territory to any building or legal unit of real property upon the payment of $490.00 by Complainant.  (ALLTEL Exc. at 6‑7).  



In reply, the Complainant rejoins that the $490.00 estimate was based on ALLTEL’s own witness’ testimony and cannot be disavowed by ALLTEL in its Exceptions.  The Complainant contends that ALLTEL’s argument that the original estimate was based upon the specific distance measurement from ALLTEL’s existing facilities to Complainant’s house is inaccurate, based on the testimony presented in this case.  Specifically, the Complainant cites the transcripts at 91-92, where ALLTEL’s witness, Kenneth Stackhouse, testified under cross-examination as follows:

JUDGE LOVENWIRTH:  [So you would do construction for primary service] [f]ree of charge to the customer [if the primary service were located within your service territory]?

THE WITNESS:  Depending upon the distance, you know, according to our tariff.

JUDGE LOVENWIRTH:  Which says what?

THE WITNESS:  We build one-half mile along a public right-of-way free of charge.  And we build 500 feet on private property free of charge.  After that, charges are subject to [ALLTEL’s] tariff.

JUDGE LOVENWIRTH:  So how much would it cost – assuming – assuming the Commission would order you to provide service to a location near the telephone pole, near the electric pole, just assuming that, and I don’t want anybody to think that’s what I’m thinking about doing.  I don’t know what I’m going to do.

Just assume that.  Have you figured out how much it would cost Mr. Wheeland?

THE WITNESS:  Yes.

JUDGE LOVENWIRTH:  How much, if anything?

THE WITNESS:  According to our tariff, it would be approximately $490.00.

JUDGE LOVENWIRTH:  Which is what you told him in the first place?

THE WITNESS:  Yes.

The Complainant contends that ALLTEL’s argument, that the original cost estimate was based upon the specific distance measurement from ALLTEL’s existing facilities to Complainant’s house, is inaccurate based on the above testimony.  (Complainant Exc. at 8).



We agree with the Complainant that ALLTEL’s witness testified that his estimate was based upon the distance from the point at the end of ALLTEL’s existing facilities to a location near the existing electric pole.  At the same time, we are concerned about the precise nature of the $490.00 charge that the ALJ ordered ALLTEL to assess the Complainant for the provision of telephone service “to any building or legal unit of real property” owned by the Complainant in ALLTEL’s service territory.  It is clear from the above quoted transcript that ALLTEL’s witness testified that the amount is “approximately $490.00.”  In this regard, we agree with ALLTEL that the price quoted by Mr. Stackhouse to the Complainant was just an estimate and estimates are subject to change based upon the specific circumstances involved in the actual provisioning of telephone service.  


We would expect that the actual amount to provide telephone service to the Complainant would be in the neighborhood of $490.00, based on the record evidence.  As such, we conclude that it would not be reasonable to order ALLTEL to provide telephone service to the Complainant at the exact estimated amount of the $490.00, unless the final actual quote by ALLTEL turns out to be the same as the estimate.  As such, we believe it is prudent to permit ALLTEL to update the originally estimated cost to the Complainant when it provides the Complainant with its final quote, in accordance with its tariff concerning construction charges and consistent with the terms and conditions delineated in this Opinion and Order.  In light of the above, we shall modify the ALJ’s Initial Decision to the extent it is consistent with this discussion.



In its second Exception, ALLTEL excepts, in part, to the ALJ’s Findings of Fact.  ALLTEL contends that the ALJ erred in his recitation of the Findings of Fact because he failed to recognize certain of ALLTEL’s counter-Findings of Fact that were listed in its Reply Brief that exposed errors to many of Verizon North’s Findings of Fact that were adopted by the ALJ in his Initial Decision.  (ALLTEL Exc. at 8-11).  


The Complainant rejoins in its Reply Exceptions that ALLTEL’s Excep​tions to the selected Findings of Fact do not alter the result of the Initial Decision because, in the Complainant’s view, all of ALLTEL’s specific Exceptions may be characterized “as either ministerial in nature or technical corrections which have no bearing upon the ultimate conclusion reached by the ALJ.”  (Complainant R.Exc. at 9).  


We have thoroughly reviewed the record in light of ALLTEL’s counter-Findings of Fact and have made clarifications and/or corrections throughout this Opinion and Order, where necessary.  As such, we will not address each one individually, except in those instances where it affects our disposition on a particular issue.  Some of the clarifications and/or corrections included in the text of this Opinion and Order are related to the counter-Findings of Fact presented by ALLTEL.  Therefore, the counter-Findings of Fact set forth by ALLTEL in its Reply Brief and repeated in its Exceptions are granted or denied solely to the extent consistent with the discussion in this Opinion and Order.



With that said, and before addressing ALLTEL’s third Exception, we specifically address the ALJ’s Finding of Fact No. 36 and ALLTEL’s Exception thereto.  Finding of Fact No. 36 states that “ALLTEL is obligated to provide service to a customer when the point of service is located within ALLTEL’s service territory.”  ALLTEL argues on page 9 of its Exceptions that the ALJ’s Finding of Fact No. 36 should be stricken based on redirect examination of ALLTEL’s witness Paul Bowers (Tr. at 123).  The exchange that took place on redirect is as follows:

BY MR. SWINDLER:

Q.
Mr. Bowers, you were asked by Mr. Wheeland’s counsel whether the point of service provides an obligation to provide service.  For clarification, I wanted to ask, is it ALLTEL’s position that ALLTEL has an obligation to provide service to a pole in ALLTEL’s service territory if the NID is on that pole even where the residence being served is located outside of ALLTEL’s service territory?

A.
It is not.  We would not do that it would not provide service.

ALLTEL correctly points out, based on the testimony above, that it is not its policy to provide service to a NID on a pole located within ALLTEL’s service territory when that service will be used at the customer’s residence that is located outside of ALLTEL’s service territory.  While this may be true, it is clear that the cited redirect examination is aimed at the Complainant’s original Complaint wherein the Complainant specifically requested service to his residence.  However, it does not address the Complaint, as orally amended, wherein the Complainant requests telephone service
 from ALLTEL to a point on his property that is located within ALLTEL’s service -territory.  As such, based on the oral amendment to the Complaint, the Complainant is no longer requesting service to his residence.  Rather, he is requesting service to a point on his property that is located in ALLTEL’s service territory.  We, therefore, agree with the ALJ that ALLTEL is obligated to provide service to a customer when the point of service is located within ALLTEL’s service territory.  As such, ALLTEL’s request to strike Finding of Fact No. 36 is denied.


Before concluding this issue, it is important to note that if ALLTEL is not able or not willing to provide service to a point requested by that customer, it always has the option of transferring that portion of the Complainant’s property for which telephone service is desired, from its exchange to an exchange of a telephone company that would be willing to provide that service.  In this case, ALLTEL did not think it was appropriate to seek a boundary revision to reclassify the Complainant’s residence from a Verizon North Loyalsock South customer to an ALLTEL Muncy Exchange customer (ALLTEL St. No. 1 at 8, Lines 21-26) and had no interest in reaching a mutual agreement with Verizon North regarding a change of the boundary line, so that ALLTEL would be able to provide telephone service in accordance with its standard practices. (Tr. at 97-98).  


At the same time, ALLTEL refused to give the Complainant telephone service to a structure on his property that is located in ALLTEL’s service territory because, according to ALLTEL, it is neither considered residential nor business service.  (See Exh. EW-2).  If, for policy, technical, or economic reasons, ALLTEL does not wish to provide telephone service to the Complainant in its service territory, ALLTEL, in conjunction with Verizon North, should file for approval of a boundary revision to transfer that part of its service territory that intersects with Complainant’s property to Verizon North.  If this had been done initially, there would be no question as to which telephone company should serve the Complainant and the Formal Complaint could have been avoided.


In its third Exception, ALLTEL claims that the ALJ committed an error of law by relying on (1) the cited FCC regulations and (2) the Jordan decision to sustain the Complaint.  (ALLTEL Exc. at 11).  The ALJ concluded that the “demarcation point” is the point that will determine whether Verizon North or ALLTEL must provide service to the Complainant and that the physical location of the demarcation point in relation to a customer’s property or residence is controlled by regulations issued by the FCC and by Orders entered by the Commission.  The ALJ also cited the Jordan decision
 as part of his determination that the location of a customer’s demarcation point does not have to be directly on or at the customer’s residence, but can be located at other locations on the property to which service is provided.  The ALJ found persuasive the arguments set forth by Verizon North on pages 7 through 10 of its Main Brief (I.D. at 8), as stated below:  
The FCC’s Regulation regarding demarcation points is located in Part 68 of the Code of Federal Regulations (“C.F.R.”), which deals with connection of terminal equipment to the telephone network.  The portions of the FCC Regulation relevant to the location of the demarcation point are contained in 47 C.F.R. § 68.105 (footnote omitted), Sections (b) and (c), which provide as follows:

(b)
Minimum point of entry.  The “minimum point of entry” (MPOE) as used herein shall be either the closest practicable point to where wiring crosses a property line or the closest practicable point to where the wiring enters a multiunit building or buildings. The reasonable and non​discriminatory standard operating practices of the provider of wireline telecommunications services shall determine which shall apply.  The provider of wireline telecommunications services is not precluded from establishing reasonable classifications of multiunit premises for purposes of determining which shall apply.  Multiunit premises include, but are not limited to, residential, commercial, shopping center and campus situations.

(c)
Single Unit installations.  For single unit installations existing as of August 13, 1990, and installations installed after that date the demarcation point shall be a point within 30 cm (12 in) of the protector or, where there is no protector, within 30 cm (12 in) of where the telephone wire enters the customer’s premises, or as close thereto as practicable.

47 C.F.R. §§ 68.105(b) and (c), emphasis added.  For purposes of Part 47 of the C.F.R., premises is defined as “generally a dwelling unit, other building or a legal unit of real property . . . .”  47 C.F.R. § 68.3 (2001) (emphasis added).  Certainly, the outbuildings located on Mr. Wheeland’s property, and even the parcel of the property itself, fall within this definition.
*     *     *
The question upon which this case turns, then, is in whose territory will the demarcation point for Mr. Wheeland’s property be located.  Given that a “minimum point of entry” exists on Mr. Wheeland’s property in relation to the placement of facilities by both Verizon North and ALLTEL, and for the reasons cited by the Commission in the Jordan case, Verizon North submits that Mr. Wheeland has a choice of where his demarcation point is to be located and, as such, can choose to receive telephone service from either company, as part of his property lies within both service territories.”



ALLTEL first argues that the ALJ committed an error of law by relying on the FCC’s regulations to support his determination that the Complainant is free to unilaterally choose any location within his property as the demarcation point between the telephone company’s facilities and the prospective customer’s facilities.  ALLTEL asserts that while the location of the demarcation point or minimum point of entry may vary from a point based on the telephone provider’s standard practice to some deviation therefrom, it is the provider of the wireline telecommunications services (i.e., the telephone company) and not the customer or prospective customer, that decides the location of the demarcation point.  ALLTEL argues that the FCC’s regulations relied upon by the ALJ in reaching his determination that the Complainant has a unilateral right to select the location of the demarcation point, actually indicate the opposite.  As such, ALLTEL contends that the ALJ committed an error of law that must be reversed.  (ALLTEL Exc. at 12).  


The Complainant rejoins that the record is clear that ALLTEL has previously supplied residential telephone service to customers located outside its certificated territory when it desired, and to locations other than a person’s residence.  The Complainant, therefore, submits that the failure of ALLTEL to provide service to him on the same basis is clearly discriminatory and that the Commission retains the requisite jurisdiction to determine whether ALLTEL’s standard operating practice with respect to the placement of the NID are reasonable and non-discriminatory.


Based on our review of the Federal Regulations at 47 C.F.R. §§ 68.3 and 68.105, we agree with ALLTEL that the Complainant is not free to choose any specific location on his property as the demarcation point between the telephone company facilities and the customer’s facilities.  However, as will be addressed later in this Opinion and Order, in order for ALLTEL to avoid any discriminatory practices as to the placement of the NID and demarcation point, the Complainant may request that the demarcation point not be located on his physical residence.  At the same time, a complete reading of 47 C.F.R. § 68.105(b)
 makes it clear that the telephone company shall determine where the actual minimum point of entry (MPOE) (i.e., NID or demarcation point) will be located as long as the Company follows “reasonable and nondiscriminatory standard operating practices).  


As such, even though it is ALLTEL’s standard practice to designate the location of the NID on the side of the home as the demarcation point, we find that ALLTEL’s standard practice is discriminatory because, as will be addressed later, it makes an exception to its standard practice for the Amish community that it does not extended to its other customers or potential customers.  In this instance, we conclude that even though the Complainant has the right to request that a NID or demarcation point not be located at the house because ALLTEL extends that same right to its Amish customers or potential customers, ALLTEL is the Party that ultimately determines the final location 
of the NID.  Therefore, we shall grant ALLTEL’s Exception, consistent with this discussion, and modify the ALJ’s Initial Decision accordingly.



Before continuing with the second part of this Exception, it is important to address, for clarification purposes, the reply of the Complainant in which he argues that ALLTEL should provide him with telephone service in Verizon North’s service territory because ALLTEL has previously supplied residential telephone service to customers located outside its certificated territory.  (R.Exc. at 11-12).  We note that the underlying circumstances leading up to those situations are not clear from the record and we will not make a ruling based on those unknown circumstances.  We also note that boundaries between telephone companies in rural mountainous areas, as is the case here, are not always discrete and often only become discrete as the areas become developed.  How​ever, it is clear in the instant proceeding that the boundary line between Verizon North and ALLTEL bisects the Complainant’s property, and, as such, it would be a violation of ALLTEL’s local exchange tariff if ALLTEL were to knowingly provide telephone service in Verizon North’s service territory.


As noted, ALLTEL also claims in its third Exception that the ALJ committed an error of law by relying on the Jordan decision to sustain the Complaint.  ALLTEL argues that the Jordan case expressly provides that the location of the demarcation point will be determined by the operating practice of the telephone company and not by the whim of the customer.  (ALLTEL Exc. at 14).


In light of the fact that we already determined that ALLTEL’s standard operating practice regarding the specific location of the NID applies only after ALLTEL extends the same rights to its non-Amish customers/potential customers that it extends to its Amish customers (i.e., the customers have a right as to whether they want a NID located on the house, or away from the house), the above Exception is moot.  However, we clarify that the ALJ also cited Jordan to support his position that the location of a customer’s demarcation point does not have to be located directly on or at the customer’s residence as long as the demarcation policy was not discriminatory.  (I.D. at 10).


In its fourth Exception, ALLTEL claims that the ALJ committed an error of law by relying, in part, on 66 Pa. C.S. Section 1502, 66 Pa. C.S. §1502, to sustain the Complaint.
  The ALJ determined that it would be discriminatory to the Complainant and in violation of Section 1502 of the Code, if ALLTEL refused to provide telephone service at a point anywhere on the Complainant’s property other than directly to the Complainant’s physical residence.  (I.D. at 11).


ALLTEL objects to the ALJ’s finding and rationale because (1) it claims that ALLTEL was not afforded an opportunity to prepare an appropriate defense given that the issue was not raised by the Complainant until cross examination of ALLTEL witnesses and (2) it argues that, to the extent that this issue is deemed relevant, the ALJ’s reference to “presumed discriminatory actions” by ALLTEL is inappropriate and should be reversed because the true test under Section 1502 of the Code is whether an action is “unreasonably discriminatory.”  (ALLTEL Exc. at 19-20).


In its reply to ALLTEL’s first objection, above, the Complainant argues that the line of questioning that revealed ALLTEL’s practice, with regard to providing telephone service to the Amish, arose directly from a statement by ALLTEL’s Witness Stackhouse when he stated the following in his direct written testimony:  
Q.
AT THE TIME OF YOUR INITIAL VISIT TO THE PROPERTY WHERE DID YOU UNDERSTAND THE NETWORK INTERFACE DEVICE WOULD BE LOCATED?
A.
Initially the order was to provide service to his residence.  The network interface devise [sic], or “NID”, which acts as the demarcation point between the Company’s facilities and the customer’s wiring, is normally located on the house.  [Emphasis added].  
ALLTEL St. No. 1, p. 3, line 22.
The Complainant contends that the matter was raised during the cross-examination of ALLTEL’s Witness Stackhouse by Counsel for the Complainant in which the following exchange occurred:  
Q.
Okay.  And you also state on line 22 that that’s [i.e., the NID] normally located on the house; is that correct?
A.
Yes, it is normally located on the house.

Q.
Now, I take it by the use of the word normally, that a NID could be located elsewhere?

A.
Yes.

*     *     *

Q.
In the area, has ALLTEL provided service to customers who do not have the NID located on their house?
A.
We have.  Personally, I can speak to – I have with Amish because they’re not allowed to have the phone service in their house.  I have provided service to Amish.

Q.
And that would be located on a pole or something, other structure?

A.
Usually, they build a building and we put at the end of their road or wherever, and we put the foreign service in the building.

Tr. at 80-81.
The Complainant argues that ALLTEL’s due process rights were not violated in light of the fact that the initial mention of the “faith-based exception” was by ALLTEL’s own witness and that ALLTEL raised no objection to this or other questions regarding the application of its standard practices and ALLTEL even admittedly addressed the issue through redirect examination of its witness with its Counsel.  (Complainant R.Exc. at 22‑23 referencing Tr. at 107-109).


We are not persuaded by ALLTEL’s argument that its due process rights were violated by the ALJ’s finding, based on that portion of the record cited by the Complainant in his Reply Exceptions, recited above.  In this regard we agree with the Complainant that the genesis of the revelation was contained in ALLTEL’s own pre-filed direct written testimony.  As such, we conclude that the ALJ did not commit an error of law by relying on Section 1502 of the Code to sustain the Complaint on this issue.


With regard to ALLTEL’s second objection, we agree with the argument proffered by the Complainant in his Reply Exceptions on page 20.  It is well settled that any discrimination, based upon a customer’s religious beliefs, can be considered “unreasonably discriminatory” as that term is used in Section 1502 of the Code.  The record evidence provides no technical or practical obstacles that would prevent ALLTEL from treating the Complainant the same as other customers who request an alternative location for the NID.
  We conclude that ALLTEL would unreasonably discriminate against the Complainant if it refused to locate the NID at a point other than on the Complainant’s physical residence.  Of course, consistent with our previous discussion of ALLTEL’s third Exception, above, the precise location of the NID, whether it will be located on the physical residence or some other point or structure, will be decided by ALLTEL.  Therefore, ALLTEL’s Exceptions on this issue is denied.  
Conclusion


Based upon our review of the record evidence, we shall grant ALLTEL’s Exceptions, in part, and deny them, in part, and adopt the ALJ’s Initial Decision, as modified by this Opinion and Order; THEREFORE,


IT IS ORDERED:


1.
That the Exceptions filed by ALLTEL Pennsylvania, Inc. are granted, in part, and denied, in part.


2.
That the Initial Decision of Administrative Law Judge Richard M. Lovenwirth is adopted and modified, by this Opinion and Order.  



3.
That the Formal Complaint filed by Ernie Wheeland against ALLTEL Pennsylvania, Inc. on June 25, 2001, at Docket No. C-20015807 be, and is hereby, sustained, and ALLTEL Pennsylvania, Inc. shall furnish telecommunications service to the Complainant consistent with the terms and conditions delineated in this Opinion and Order. 


4.
That, because no request was made by the Formal Complainant to Verizon North Inc. for telephone service upon his subject property, the Formal Complaint against Verizon North Inc. is dismissed.



5.
That this case be marked closed.  







BY THE COMMISSION,







James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  February 12, 2004

ORDER ENTERED:  February 17, 2004
�	Exceptions and Reply Exceptions were timely filed consistent with an extension of time granted June 13, 2003.  


�	The Complainant initially filed an informal complaint with the Bureau of Consumer Services at BCS Case No. 0932592.  On May 2, 2001, BCS No. 0932592 was verbally closed wherein Complainant’s informal complaint was verbally dismissed without a written decision issued.  In the instant Complaint, the Complainant argued that BCS ruled against his original informal complaint based on misleading information provided by ALLTEL.


�	The Complainant’s house is located in Verizon North’s service territory while the majority of his land is located south of his home in ALLTEL’s service territory.  


�	The Complainant based his cost concerns on the premise of the estimates he received from ALLTEL and Verizon North to provide service to his home.  ALLTEL’s original estimate was $490.00 whereas Verizon North’s original estimate was $6,000.  These estimates, however, are subject to change.  With regard to reliability, the Complainant alleged that Verizon North’s engineer told him that its telephone service would not be reliable due to the width of the right-of-way, the height of the trees on either side and the remote location.  Verizon North’s witness later clarified that, given the topography and mountainous nature of the area in which the Complainant lives, the Complainant’s reliability concerns are legitimate.  At the same time, however, Verizon North objected to any assertion that its service is unreliable.  (VZ North St. 1-R at 2).


�	See Exhibit EW-2 (Letter dated June 4, 2001 from ALLTEL to Com�plainant denying telephone service to an airplane hanger).  Also see St. EW-1 at 6-7 referencing ALLTEL’s refusal to provide telephone service to the Complainant on his property at the following three locations on Complainant’s property in ALLTEL’s service territory:  (1) PPL Pole #26729; (2) a new metal shed; and (3) the proposed cite for a new airplane hanger.


�	The type of service, whether residence or business, was not specified in the amended Complaint.  However, Mr. Wheeland did testify that it was his intention to build an airplane hangar on his property to use to store aircraft and would be willing to pay business rates for telephone service provided by ALLTEL to that location.  (St. EW�1 at 6; Tr. at 60-61).


�	See Irvin and Aneta Jordan v The United Telephone Company of Pennsylvania, PA P.U.C. Docket No. C-00946430, 1995 WL 945172 (December 22, 1995).  


�	Section 68.105(b) states:  “(b) Minimum point of entry.  The “minimum point of entry” MPOE as used herein shall be either the closest practicable point to where wiring crosses a property line or the closest practicable point to where the wiring enters a multiunit building or buildings.  The reasonable and nondiscriminatory standard operating practices of the provider of wireline telecommunications services shall determine which shall apply.  The provider of wireline telecommunications services is not precluded from establishing reasonable classification of multiunit premises for purposes of determining which shall apply.  Multiunit premises include, but are not limited to, residential, commercial, shopping center and campus situations.”  (Emphasis added).


�	We point out that we are not directly ordering ALLTEL to ask every customer that signs up for service whether the customer prefers to have the NID installed on the house or at some other point.  This ruling only requires that ALLTEL treat all customers the same when the customer specifically makes such a request and only on those premises involving new construction where telephone service has never been provided before.


�	Finding of Fact No. 49, Tr. at 123.  


�	See Constitution  of the Commonwealth of Pennsylvania, Article 1, § 3 (“and no preference shall ever be given by law to any religious establishments or modes of worship.”).
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