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OPINION AND ORDER
BY THE COMMISSION:


Before the Commission for consideration and disposition is the Initial Decision of Administrative Law Judge (ALJ) Ky Van Nguyen, which was issued on July 2, 2003, relative to the above-captioned proceeding. No Party filed Exceptions to the Initial Decision; however, pursuant to the provisions of Section 332 (h) of the Public Utility Code (Code), 66 Pa. C.S. § 332 (h), we exercised our right to review this matter.  
History of the Proceeding


On September 16, 2002, Kevin E. Browne (Complainant) filed a Complaint with the Commission against Philadelphia Gas Works (PGW), essentially alleging that PGW had overestimated his bills for eighty-eight months.  The Complainant also alleged that he paid his estimated bills in full and on time, but that PGW nonetheless kept sending more bills.  The Complainant asked the Commission to look into this billing practice.



On October 16, 2002, PGW filed an Answer to the Complaint.  Therein, PGW admitted that it had issued the Complainant low estimated bills since January 12, 1995, but it also asserted that it was permitted to rebill the Complainant for any previously unbilled gas service.  PGW explained that it had adjusted the bills to account for gas consumption at the rates in effect during the time of usage, thereby reducing the bills from $6,303.67 to $5,852.97.  



On March 27, 2003, a telephonic hearing was held on the Complaint.  The Complainant proceeded pro se and PGW was represented by counsel.  Subsequently, ALJ Nguyen issued his Initial Decision wherein he recommended, inter alia, that PGW be directed to recompute the Complainant’s consumption for the period between January 25, 1995, and May 15, 2002.  The ALJ directed PGW to use the average consumption of 5.36 ccf a day for the period between July 1, 1999, and July 1, 2002, and issue a bill applying the then applicable tariff rates.  (Ordering Paragraph No. 3; I.D. at 7).  


The ALJ concluded that if the Complainant’s payments for the period between July 1, 1999, and July 1, 2002, are greater than the amount of the re-billing, then the Complainant would be entitled to a refund.  If the Complainant’s payments for this period are less than the amount of the re-billing, then the ALJ concluded that the Complainant would have to pay the difference.  In reaching his determinations, the ALJ concluded that Section 3314 of the Code statutorily limits the refund or recoupment period to three years.  (I.D. at 6-7).
Discussion


The ALJ made nine Findings of Fact, and also reached one Conclusion of Law.  Those Findings of Fact and the Conclusion of Law are incorporated herein by reference, unless either expressly or by necessary implication they are modified or rejected by this Opinion and Order.



We note that this proceeding involves PGW not reading the meter of the instant customer for more than seven years and, therefore, issuing estimated bills instead of actual bills.  The ALJ concluded that PGW is barred under the three-year statute of limitations contained in Section 3314 of the Code, 66 Pa. C.S. § 3314 (relating to limitations of actions and accumulation of remedies) from billing for any reason outside the three‑year period.  (I.D. at 6). 


The ALJ’s application of Section 3314 of the Code (relating to limitations of actions and accumulation of remedies) is misdirected in this case.  Section 3314 limits actions for the recovery of penalties or forfeitures incurred under the provisions of the Code to three years from the date at which the liability arose.  However, the present Complainant does not seek recovery of any penalties but rather he seeks a refund (or credit) from what had been billed to him in “make-up” or “back bills.”



In Beverly Layne v. PGW, Docket No. F-00820471, entered February 24, 2003, the Commission held that ALJ Nguyen’s similar analysis applying Section 3314 was misplaced because the complainant in that proceeding sought a refund (or credit) for charges on a make-up bill.  The Commission stated that Section 1312(a) of the Code specifically addresses the limitations in a refund proceeding, 66 Pa. C.S. § 1312(a).  The Commission relied upon the Commonwealth Court’s opinion in LP Water and Sewer Co. v. Pa. PUC, 772 A.2d 733 (Pa. Cmwlth. Ct. 1988) which held that the Section 1312 four‑year statute of limitations for a refund suit, rather than Section 3314’s three‑year 
statute of limitations for recovery of penalties or forfeitures, applied to a water and sewer customer’s action to recover a refund of residential water rates.  


We note that in Angie’s Bar v. Duquesne Light Company, 72 Pa. PUC 213 (1990), the Commission stated that Section 1312 of the Code, 66 Pa. C.S. § 1312, permits ratepayers to seek refunds up to a four-year period measured from the date that the improper billing was discovered when certain findings are made.


Section 56.12 (a) of our Regulation, 52 Pa. Code § 56.12(4) (relating to estimates when utility personnel are unable to gain access), does not contain a statute of limitation provision.  Rather, the Regulation is silent as to whether there is a penalty or if the utility is barred from collecting monies owed to it in a “make-up” bill for a time period more than three or four years prior to the actual reading and “make-up” bill.  A utility is reminded that it does have tools available to ensure that it does gain access in that it can seek termination at that time if the customer does not permit access to the utility to read the meter.  See 52 Pa. Code § 56.81(3).



Under Pennsylvania Rules of Civil Procedure 1030(a), an affirmative defense can only be raised in a responsive pleading.  The Commission will permit a complainant to raise this issue in a complaint or the ALJ may raise the issue sua sponte.  Accordingly, PGW and all jurisdictional utilities are on notice that all make up bill complaints are subject to the affirmative defense of the statute of limitations and, therefore, it is incumbent upon the utility to develop the record accordingly.


We note, however, that PGW did not have notice and an opportunity to develop the record on the issue of the above-outlined affirmative defense in the instant proceeding.  We note further that in Pennsylvania, administrative due process requires notice and an opportunity to be heard in order to defend in an orderly proceeding the nature of the case before the tribunal.  Conestoga National Bank v. Patterson, 442 Pa. 289, 275 A.2d 6 (1971).  Of these, notice is the most basic requirement.  Pennsylvania Coal Mining Association v. Insurance Department, 471 Pa. 437, 370 A.2d 685 (1977).  Therefore, it is appropriate to remand this proceeding to the Office of Administrative Law Judge for further hearings culminating in the issuance of a Supplemental Initial Decision on Remand; THEREFORE,


IT IS ORDERED:  


1.
That the Initial Decision of Administrative Law Judge Ky Van Nguyen herein is reversed, consistent with this Opinion and Order.



2.
That a utility is barred by the four year statute of limitation from billing outside that period for make-up bills.



3.
That the record herein is remanded to the Office of Administrative Law Judge for further hearings culminating in the issuance of an Initial Decision on Remand.  







BY THE COMMISSION,







James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  December 18, 2003
ORDER ENTERED:  March 9, 2004
	�	The Complainant’s make-up bill was for the period January 25, 1995, to May 15, 2002. 
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