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C‑20030402
             v.
PECO Energy Company
OPINION AND ORDER
BY THE COMMISSION:


Before the Commission for consideration, are the Exceptions of PECO Energy Company (Respondent), filed December 9, 2003 to the Initial Decision of Administrative Law Judge (ALJ) Ky Van Nguyen which was issued on November 19, 2003, in that proceeding.
History of the Proceeding


On June 6, 2003, Olivia Smith (Complainant) filed a Formal Complaint against the Respondent wherein she alleged a financial inability to pay her utility bills.
  


We note that the instant Complaint is an appeal of a Decision of the Commission’s Bureau of Consumer Services (BCS) issued on May 27, 2003, at Case No. 1374623.  By way of that Decision, the BCS directed the Complainant to make a lump-sum payment of $1,914.23 by June 21, 2003, and established a payment arrangement to begin with the July 2003 bill, which required the Complainant, to pay current monthly Customer Assistance Program (CAP) bills of $130.00, plus $15.00 per month toward the arrearage determined at the time of the BCS Decision to be $3,388.68.


On July 3, 2003, the Respondent filed an Answer to the instant Complaint wherein it denied the material allegations of the Complaint and stated that the Complainant was enrolled in the Respondent’s CAP Program, and received a 50% discount on the first 500 kilowatts of electric service per month.  On October 15, 2003, a telephonic hearing was held before the ALJ.  As of the date of the hearing, the Complainant owed the Respondent the sum of $3,565.08.  The Complainant participated pro se at the hearing.  The Respondent was represented by counsel.  


On November 19, 2003, the ALJ issued an Initial Decision which dismissed the Complaint, directed that a payment be made to bring the Complainant current on the existing payment arrangement, and directed that the existing payment arrangement be maintained.  
Discussion


The ALJ made nine Findings of Fact and reached one Conclusion of Law. The Findings of Fact and the Conclusion of Law are adopted without comment unless either they are expressly or by necessary implication rejected or modified by this Opinion and Order.


The ALJ determined that each month, the Complainant receives $229.00 in pension benefits, Social Security benefits of $893.00 and $140.00 (bi-weekly) from the father of the three grandchildren, ages 19, 17 and 14, with whom she lives.  Additionally, the Com​plainant earns $148.00 per week from part-time employment.  Thus, the Complainant’s monthly income is $1,994.  (I.D. at 2).  According to the BCS income level guidelines, the Complainant is a Level 2 customer.
  


The ALJ found that the Complainant’s monthly expenses as reported were approximately $1,612.  The ALJ concluded that since her income exceeded her expenses the Complainant would be able to make the payments as required.  The ALJ determined as a fact that the BCS required the Complainant to make a CAP payment of $130.00 per month plus $15.00 per month on the unpaid balance of $3,388.68.  The Complainant failed to make any payments since the issuance of the BCS Decision.  At the time of the hearing, Complainant’s balance was $3,565.08.  (I.D. at 2).  As previously noted, the ALJ directed that Complainant pay all sums necessary to become current with the payment arrangement directed by BCS and to maintain that payment arrangement.  (I.D. at 5-6).


The ALJ cited the Commission's ruling in Claypool v. T. W. Phillips Gas & Oil Company, Docket No. Z‑00248730 (Order entered December 22, 1995), (Claypool), for the proposition that a complainant who is appealing a determination of the BCS is responsible for all missed payments between the time of the BCS determination and the time of the hearing on the Complaint.  The ALJ recommended that the catch-up payment be calculated according to our previous action in Stammel v. PG Energy, a Division of Southern Union Company, C‑20027994, Opinion and Order entered May 21, 2003 (Stammel).  (I.D. at 4).  


The Respondent, in its Exceptions, requested clarification as to the amount of the catch-up payment.  Specifically, the Respondent requests that the Initial Decision be modified by affirming the BCS Decision, and ordering the Complainant to pay the BCS lump sum payment of $1,914.23.  (Exc. at 2).


We shall adopt the ALJ’s recommendation to affirm the BCS Decision.  While we find that the ALJ correctly recommended that the BCS Decision be affirmed and a catch-up payment, pursuant to Claypool, as revised by Stammel, be ordered, we disagree with the ALJ's finding regarding the BCS-directed lump sum payment of $1,914.23 to be made by June 21, 2003.  (I.D. at 4).  We will direct that the Complainant be billed for the lump sum payment.


We find that the BCS-ordered lump sum payment was a condition precedent to the payment arrangement.  The payment arrangement does not become effective until the lump sum has been satisfied.  The rationale for the lump sum payment is that typically, the customer has defaulted on other payment arrangements and is in jeopardy of having service terminated.  In the matter before us, the Complainant has defaulted on two previous BCS Decisions dated December 7, 1999, and December 13, 2002.  We note that a utility is authorized to begin the termination process in accordance with the Com​mission’s Regulations in Chapter 56 of Title 52 of the Pennsylvania Code for failure to pay the lump sum.  


We will direct the Respondent to bill the Complainant for the missed consumption payment resulting from non-compliance with the BCS Decision issued on May 27, 2003, and for the lump sum payment of $1,914.23 ordered by the BCS Decision of May 27, 2003, within fifteen days of the date of entry of this Opinion and Order.  The Complainant must pay that bill within thirty days of issuance.

Conclusion


Based upon the foregoing discussion, we shall adopt the ALJ’s Initial Decision as modified by this Opinion and Order; THEREFORE,


IT IS ORDERED:  


1.
That the Initial Decision of Administrative Law Judge Ky Van Nguyen is adopted as modified by this Opinion and Order.  


2.
That PECO Energy Company shall issue a bill to Olivia Smith for the amount which represents the missed consumption payment resulting from non-compliance with the BCS Decision dated May 27, 2003, and the lump sum payment of $1,914.23 which was ordered by the BCS Decision dated May 27, 2003, within fifteen (15) days of the date of entry of this Opinion and Order.  


3.
That the bill issued in accordance with Ordering Paragraph No. 2 will be due and payable by Olivia Smith within thirty (30) days of the date of issuance.  


4.
That, thereafter, Olivia Smith shall pay to PECO Energy Company current, monthly CAP bills plus fifteen dollars ($15.00) per month toward the overdue arrearage owed to PECO Energy Company.  


5.
That as long as Olivia Smith adheres to the payment arrangement stated in this Opinion and Order, PECO Energy Company is enjoined from suspending or terminating her electric and/or gas service, except for valid safety or emergency reasons, or assessing late payment charges.  


6.
That if Olivia Smith fails to keep the payment arrangement stated in this Opinion and Order, PECO Energy Company is authorized to suspend or terminate service in accordance with the Commission’s Regulations in Chapter 56 of Title 52 of the Pennsylvania Code.  







BY THE COMMISSION,







James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  March 18, 2004
ORDER ENTERED:  March 19, 2004
	�	The Complainant receives both gas and electric service from the Respondent. 


	�	Level 2 is a monthly income between $1,688.00 and $2,300.00 for a household of four people.  The Complainant herein lives with her three grandchildren. 
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