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HISTORY OF THE PROCEEDINGS


On March 18, 2003, Jayne Cumiskey filed a complaint against UGI Utilities, Inc.  The complaint is an appeal from a decision of the Bureau of Consumer Services in a complaint docketed at 1091275.  In her complaint, she alleged that UGI overcharged her in January 2002 through an excessive bill.  She alleged that she complained to UGI and asked if there could be a gas leak.  She alleged that UGI responded that they could check, but if there was no leak, she would have to pay a significant amount for a service call.  She alleged that she then filed an informal complaint with BCS.  Ms. Cumiskey alleged that when she filed the complaint, she was told not to pay the disputed amount ($187.10), which she did.  She further alleged that while awaiting a decision from BCS on her first complaint, she received another high bill from UGI for January 2003.  She believes that the bills were excessive because she was out of town during the periods in question and left the furnace and hot water heater thermostats set at low levels.  She alleged that she eventually received the BCS decision directing her to pay the $187.10.  She alleged that her February 2003 bill also was excessive.  She requested that her complaint be reopened and an adjustment made.



The complaint was served on UGI and UGI filed an answer to it.  In its answer, UGI averred that BCS had ruled against Ms. Cumiskey.  UGI further alleged that it had offered to test Ms. Cumiskey's meter pursuant to its tariff.  UGI otherwise denied the allegations.


This case was assigned to me on May 23, 2003.  By letter dated that day, the parties were informed that a hearing would be held on July 8, 2003.  The hearing was held on July 8, 2003.  Ms. Cumiskey represented herself.  UGI was represented by counsel.  The hearing resulted in a transcript of 44 pages.  Five exhibits were admitted into evidence.  The record closed on July 24, 2003.
FINDINGS OF FACT


1.
Jayne Cumiskey lives at 187 Hawthorne Court, Wyomissing, PA.  She moved there in Spring 1996.  She lives alone.  The house is a two story townhouse with four bedrooms, a living room/dining room combination and a kitchen.  It is an interior unit with only front and rear exposure.  Only the furnace and hot water heater use gas.  It has no basement or attic, and was only one year old when she purchased the home.  (Tr. 6-8). 
 

2.
In January 2002, Ms. Cumiskey was away from her home for a month.  When she came home, she had received a gas bill for $187.   She thought that it was excessive.  She wanted somebody to check the gas meter.  UGI told her that if they checked the meter and it was alright, they would charge her $75.  She felt that was unreasonable, so she filed a complaint.  She was told that she did not have to pay the bill while the complaint was pending, so she did not.  She did, however, pay her other gas bills.  (Tr. 9).


3.
In January 2003, Ms. Cumiskey again was away from home.  When she returned, she had received the BCS decision telling her to pay the disputed bill, which she was prepared to do.  Before she did, however, she received another bill from UGI for $184.  Apparently, she tried to revive her earlier complaint, and then decided to appeal it.  In the meantime, she received bills of $102 for February and $172 for March.  (Tr. 9-10).  Between January and March 2003, she was home during only 28 days.  While she was away, she had the furnace thermostat set at 50 degrees, and the water heater turned off.  (Tr. 11).  She has not paid the bills for January and February of 2003, as she is also disputing those.  (Tr. 19).


4.
Generally, Ms. Cumiskey lives in the house all year.  She was there during January 2001, but not January 2002 or January 2003.  (Tr. 12).


5.
In January 2000 or 2001, Ms. Cumiskey had a problem with her furnace, in that it would not turn on consistently.  It was repaired by the company that installed it.  
(Tr. 12-13).


6.
Ms. Cumiskey's gas consumption for the December through March of the years 2000-2003, and the days that she actually lived in the home during those periods are reproduced in the following table (the meter reading date is around the 24th of the month (Tr. 23)).  The table includes the December readings because they were estimates that preceded the first challenged bills (the January 2002 and 2003 bill).  The challenged bills are in bold italics.  
2001 


CCF Used

Days in Residence
December 2000
     141*


  ?
January 

     193



23

February

     141*


20
March 


     101



31
Totals


     576


74
2002


CCF Used

Days in Residence
December 2001
       83*


  ?

January

     211



  0

February

     104*


17
March 


         0



20
Totals


     398



37
2003


CCF Used

Days in Residence
December 2002
       98*


  ?

January

     187 


  0

February

       98*


  0
March 


     144



28

Totals


     527



28

*
Estimated readings.

(Ex. C-1, Ex. R-3; Tr. 17).  



7.
Ms. Cumiskey called in her complaint to BCS in February 2002.  (Tr. 20, 30).  She did not hear anything from BCS until January or February of 2003.  The letter from BCS came while she was in Florida.  (Tr. 15-16).  When BCS received the complaint, they simply contacted UGI for its position, and then made a decision.  UGI did not test the meter or do any other investigation is response to Ms. Cumiskey's informal complaint.  (Tr. 38).


8.
Ms. Cumiskey also asked her neighbors about their gas bill.  There are two people living in a house identical to hers.  Their bill was only $20 more when they were home for the entire month that Ms. Cumiskey was away.  That doesn't make sense to her.  (Tr. 22).  


9.
When Ms. Cumiskey first called to complain about the high bill in 2002, UGI offered to perform a meter test.  Ms. Cumiskey refused when she was told that UGI would charge her if the meter did not test fast.  (Tr. 29).  UGI’s attorney asked the UGI witness:  "Now, is this a policy that UGI has, or is it set by the Pennsylvania Utilities Commission?"  The witness responded: "It's from the Utility Commission."  The witness then admitted in response to my question that the charge is contained in a tariff that UGI filed, and that is not required by the Commission.  (Tr. 29-30).



10.
After Ms. Cumiskey filed this formal complaint, UGI tested her meter.  According to UGI, the meter tested 1.4% slow, which is within the allowable tolerance.  (Tr. 32; Ex. R-4).  Ms. Cumiskey "expected" the meter to test within limits.  (Tr. 11, 21).



11.
The total of the bills that Ms. Cumiskey has not paid is $473.63 ($187.10+184.34+102.19).  (Tr. 36-38; Ex. R-3).
DISCUSSION


Because Ms. Cumiskey is the complainant here, she bears the burden of proof.  66 Pa. C.S. §332(a).  In Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950), the Pennsylvania Supreme Court stated that the term "burden of proof" means a duty to establish a fact by a preponderance of the evidence.  The term "preponderance of the evidence" means that one party has presented evidence that is more convincing, by even the smallest degree, than the evidence presented by the other party.  To establish a sufficient case against a utility and satisfy the burden of proof, one must show that the utility is responsible or accountable for the problem described in the complaint, Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).

When the complaint alleges a billing dispute, a complainant's burden of proof is governed by Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).  In Waldron, the Commission concluded that a complainant may establish a prima facie case, i.e., satisfy the burden of proof, by showing that:  (1) the number of occupants of the household has not changed; (2) the potential for energy utilization is low; and (3) the prior billing history shows no previous abnormalities.  Upon the submission of such evidence, the burden of going forward with evidence shifts to the utility.  If a utility fails to rebut such evidence, then a complainant would prevail.  If the utility has placed into the record testimony to rebut a complainant's prima facie case, the burden of going forward with the evidence shifts back to the complainant.  In order to satisfy the burden of proof, a complainant must rebut the utility's evidence by a preponderance of the evidence.  Although the burden of going forward with the evidence may shift from one party to another during a proceeding, the "burden of proof" never shifts.  It always remains on the complainant.  Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980), and Waldron.

The Commonwealth Court has recently interpreted the "Waldron Rule" as follows:

While the rule is often explained by stating that the ratepayer must establish certain specific elements in order to make out a prima

facie case of overbilling by a utility company, we believe this view is too restrictive.  Rather, the controlling principle is that even where the utility can present evidence that it has tested the customer's meter and found it to be accurate, the customer may, nonetheless, prove his case by circumstantial evidence which

would support a finding that the metered usage exceeded the actual usage.  Thus, as our Supreme Court has explained, the rule operates as a device by which the complainant is protected from dismissal because of his inability to marshal direct proof that his meter had malfunctioned.  Burleson v. Pennsylvania Pub. Util. Comm’n, 501 Pa. 433, 435-36, 461 A.2d 1234, 1235 (1983).  Any circumstantial evidence which meets this standard will establish a prima facie case.


Once it is determined that the complainant has made out his prima facie case, the burden of going forward shifts to the utility, but the ultimate burden of persuasion remains with the complainant.  The Commission must measure the weight and credibility of all the evidence, and simply because the ratepayer has

presented a prima facie case does not obligate the Commission to credit this evidence or to give it any special weight.  If the utility presents evidence found to be of co-equal (or greater) weight with that of the complainant, the complainant will not have met his burden of proof.  At this stage, the Waldron doctrine provides

"that the mere proof by the utility that its power measuring devices were accurate is no longer the sole determinant as to whether there is a basis to a complaint of overbilling."  Id. at 436, 461 A.2d at 1236 [emphasis supplied].  Finally, where the Commission has dismissed the complaint because the customer has failed to sustain his burden of persuasion (generally a fact question), rather than because the customer failed to present a prima facie case as a matter of law, the Waldron rule is irrelevant on appeal.  Id. at 436, 461 A.2d at 1236.  (Footnotes omitted.)

Milkie v. Pa. Pub. Util. Comm., 768 A.2d 1217, 1219-1220 (Cmwlth. Ct. 2001).  It is now necessary to apply these legal principles to this case.


Ms. Cumiskey's claim does not precisely fit the Waldron criteria.  Specifically, her claim relies on showing that the number of occupants of the household decreased during the period in question with no attendant decrease in the gas consumption.  Nevertheless, the underlying principle is similar to that upon which the Waldron case relied, i.e., that consumption is directly related to occupancy.  In my opinion, she has met the other Waldron criteria.  Her potential for energy utilization is low, because she lives in a fairly new townhouse, and her prior billing history shows no previous abnormalities.  I do not consider the furnace repair to be an impediment to her claim because it happened some time before, because the furnace is fairly new, and because it was repaired by the original installers.


Ms. Cumiskey's argument is that her bills in January 2002 and in January and February 2003 were excessive considering the fact that she was not home and had the thermostat and water heater turned down, compared to her bills from the same period in 2001.  To consider that claim it is useful to reproduce the table shown in the findings of fact:
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Estimated readings.

(Ex. C-1, Ex. R-3; Tr. 17). 


While I understand Ms. Cumiskey's suspicion of the 2003 readings, her data is missing an important piece of information, namely, the heating degree days during each of the periods in question.  Without that information, it is not possible to decide whether these data are evidence of a faulty meter or simply of differences in outside temperature.  Although the 2003 readings seem very high, considering that Ms. Cumiskey was not home during a large part of the period, without knowing the heating degree days during that period, as compared to the same period in the previous years, I cannot determine whether the differences are due to a meter malfunction or to simply colder weather.  Although Ms. Cumiskey had her furnace and water heater thermostats set back, they were not off.  If the temperatures were sufficiently colder in 2002 and 2003 than in 2001, that might be enough to explain the difference in consumption.  Because Ms. Cumiskey bore the burden of proof, she was required to eliminate weather-related factors as a possible cause of the challenged bills, i.e., she should have put into evidence the heating degree days for the various months.  Because she did not, I must conclude that she has failed to establish that the high bills were caused by a malfunctioning meter.



The fact that the February bills, as well as the December bills, were estimates further complicates any analysis.  If an estimate preceding an actual bill is off considerably because of weather or some other factor, the subsequent bill will not represent actual consumption, but will also include the amount (positive or negative) by which the prior estimate deviated from the actual usage.  This can be seen in the March 2002 bill.  Although Ms. Cumiskey was home for 20 days in March 2002, her bill showed no consumption.  It is highly unlikely that she had no consumption in March 2002; the bill was so low because the previous month's estimate must have been excessive.  Looking at the December estimated bills, it is clear that the December 2000 estimate was very high in relation to the December 2001 and 2002 estimates.  It is likely that the January 2001 and 2002 actual reads were as high as they were because the immediately preceding estimates were much lower than the actual consumption for those months.  As to the February 2003 bill, that was an estimate.  If anything, that estimate appears to have been on the low side because the next month's bill, which was an actual read, is rather high.  UGI did not explain the manner in which it estimates bills.  It is curious that the December and February estimates in 2000-2001 and 2002-2003 were identical.  Nevertheless, none of the estimates seems so far off as to suggest simply arbitrary guessing on UGI's part.


Finally, the fact that her neighbors' bills were not much lower than hers is also not proof of a problem with respect to Ms. Cumiskey's bills.  Aside from the fact that Ms. Cumiskey's testimony regarding her neighbors' bills was hearsay, without knowing where her neighbors set their thermostat, there is no way of knowing if the comparison is valid.


On balance, while I am sympathetic to Ms. Cumiskey's concern, I cannot conclude that she has met her burden of proof.  If she continues to experience such fluctuations in her consumption I would suggest that she take two steps before filing another complaint.  First, she should read her gas meter every month.  This will assist her in two ways.  First, it will allow her to compare her readings to those being taken by UGI.  Second, she will get an actual reading for the months in which UGI estimates her bill.  On this latter point, although a Commission regulation allows a utility like UGI to estimate the reading in every other month, the regulation also requires the utility to permit the customer to supply her own meter readings to be used in lieu of the estimates.  52 Pa. Code §56.12(2).  If Ms. Cumiskey decides to pursue this option, she should ask UGI for the necessary meter reading postcards.  Of course, when reading the meter herself, Ms. Cumiskey must read it on or near the date when UGI would read it.  The second thing that Ms. Cumiskey should do is to record the heating degree days for each billing period.  She may find this information on her gas or electric bills.


Because I conclude that the bills challenged by Ms. Cumiskey were correct, she must pay them.  I note that the BCS payment plan (her budget bill of $54 plus $15 against the arrearage) was entered at a time when the only bill in dispute was for $187.10.  Ms. Cumiskey now owes $473.63.  Ms. Cumiskey did not ask for, and did not appear to be expecting, a payment plan.  Thus, I will simply order her to pay the disputed amount. 


I am compelled to comment regarding testimony given by UGI during the hearing.  UGI's tariff allows it to charge a customer to test the meter if the test does not show that the meter was fast.  UGI's witness initially testified that this charge is required by the Commission.  (Tr. 29).  After I challenged that assertion, she admitted that the charge, while in a tariff approved by the Commission, was not required.  (Tr. 30).  In fact, the Commission allows such a charge, but does not require it.  52 Pa. Code §59.21(f).  It is not acceptable for a utility in such a situation to attribute to the Commission the utility's own business decision, simply to deflect the displeasure of the customer from the utility to the Commission.  UGI is strongly advised to refrain from this practice.



Finally, I would also comment on the wisdom of UGI's meter test fee policy.  Based on its behavior here, it appears that UGI will insist on payment of the fee unless a customer files a formal complaint.  If the customer files a formal complaint, UGI will test the meter.  It seems like an unintended consequence of such a policy will be an increase in the number of formal complaints. Both UGI and the Commission may wish to rethink this policy.  
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the subject matter of, and the parties to, this proceeding by virtue of 66 Pa. C.S. Chapters 13 and 15.


2.
The Complainant, Jayne Cumiskey, is the party with the burden of proof.


3.
The evidence of record does not establish that the bills contested by Ms. Cumiskey were in error.

ORDER


THEREFORE, 


IT IS ORDERED:


1.
That the complaint of Jayne Cumiskey v. UGI Utilities, Inc. at Docket No. C-20039779 is dismissed with prejudice.


2.
That  within 30 days of the date of the Commission's order in this proceeding, Jayne Cumiskey shall pay to UGI Utilities, Inc. the sum of $473.63, which represents the disputed bills that were due February 21, 2002 ($187.10), February 20, 2003 ($184.34), and March 21, 2003 ($102.19).
Date:  January 13, 2004



___________________________








Michael C. Schnierle








Administrative Law Judge
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