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HISTORY OF THE PROCEEDING


On July 11, 2003, Mary Martin (Complainant) filed a formal complaint (Complaint) against PECO Energy Company (Respondent) with the Pennsylvania Public Utility Commission (Commission).  The Complaint represents an appeal from a decision of the Commission’s Bureau of Consumer Services (BCS) issued on May 14, 2003, on Complainant’s informal complaint.  Complainant’s account balance at that time was $739.72, and BCS directed her beginning June 2003 to pay a special budget amount of $101.00 (regular budget amount of $61.00 plus $40.00).  Complainant alleges in her formal complaint that she cannot afford to make payments under the BCS decision.  Complainant also alleges that Respondent failed to notify her prior to terminating her electric service.



Respondent filed an Answer to the Complaint on August 14, 2003.  Respondent admitted some allegations and denied others.  Respondent requests that the Complaint be dismissed.



By Telephone Hearing Notice dated December 2, 2003, this case was assigned to me and a telephonic hearing was scheduled for January 6, 2004.  On December 10, 2003, I issued a prehearing order that set forth certain procedural rules that would be followed in this case.



The telephonic hearing was held as scheduled on January 6, 2004.



Complainant failed to appear by telephone for the hearing.



Respondent was represented by Priya Sankar, Esquire.  Respondent presented the testimony of Teresa Ferrier.  Ms. Ferrier is employed by Respondent as a regulatory assessor.  Respondent introduced two exhibits.  PECO Exhibit 1 is an account statement for Complainant.  PECO Exhibit 2 is the BCS decision.  Both exhibits were admitted into evidence.



The hearing was recorded on audiotape.  The record closed on January 6, 2004.

FINDINGS OF FACT


1.
Complainant, Mary Martin, resides at 8652 Ditman Street, 2nd Floor, Philadelphia, PA 19136.  (PECO Ex. 1 at 1).



2.
On July 30, 2002, Respondent sent to Complainant a 10-day notice with a termination date of on or after August 12, 2002.



3.
On August 1, 2002, Respondent provided 72-hour notice by way of a telephone call to Complainant’s residence.



4.
On August 14, 2002, Respondent provided 48-hour notice by leaving a written notice at Complainant’s residence.



5.
On August 19, 2002, electric service to Complainant’s residence was terminated for nonpayment.



6.
On August 19, 2002, Complainant paid to Respondent $255.76 to have her service restored.  The amount included: $85.76 (past due balance); $60.00 (reconnection fee); and $110.00 (deposit).


7.
On August 20, 2002, Respondent restored Complainant’s electric service.



8.
On September 1, 2003, electric service was taken out of Complainant’s name and placed in the name of another at that person’s request.



9.
On September 12, 2003, Respondent sent to Complainant a final bill in the amount of $1,100.03.

DISCUSSION


Section 701 of the Public Utility Code, 66 Pa. C.S. §701, provides that “… any person … may complain in writing, setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the commission has jurisdiction to administer, or of any regulation or order of the Commission.”  As the complainant seeking affirmative relief from the Commission, Complainant has the burden of proving the Complaint allegations by producing evidence which establishes the materials facts by a preponderance of the evidence.  Darling v. Philadelphia Electric Co., F-00161139 (Order entered November 16, 1993); 66 Pa. C.S. §332(a).  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 365 Pa. 45, 70 A.2d 854 (1950).  Stated differently, “preponderance” is not dependent on the number of witnesses

testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957), cert. denied, 353 U.S. 965 (1957).



Here, Complainant failed to make herself available by telephone for the scheduled hearing on her Complaint.  By Telephone Hearing Notice dated December 2, 2003, Complainant was informed of the date and time of the hearing.  However, I twice attempted to reach Complainant by telephone, each time without success.  The first time, I dialed the number that Complainant provided to the Commission.  However, the phone just rang.  The next time, I dialed a number provided to me by Respondent’s counsel.  When I dialed that number I received an answering machine.  I then left a message that the Complaint could be dismissed for failure to prosecute if Complainant did not call my office immediately and join the hearing in progress.  (I provided the telephone number to my office.)  However, Complainant never called.



The Commission has held that where a complainant is no longer a customer of the respondent public utility and the complainant fails to appear at the hearing on her complaint, then the complaint is dismissed with prejudice for failure to prosecute, and the entire final account balance is immediately due and owing to the respondent public utility.  See, Tommy French v. West Penn Power Company, C-00970856 (April 16, 1998) at 4; Tracy L. Bollinger v. Duquesne Light Company and The Peoples Natural Gas Company, Z-00377307 (April 29, 1998) at 9.  Therefore, in the present case, Complainant’s complaint is dismissed with prejudice for failure to prosecute.  In addition, Complainant must immediately pay to Respondent the entire final bill of $1,100.03 upon entry of the Commission’s final order in this proceeding.

CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter in this proceeding.  66 Pa. C.S. §701.



2.
Complainant had the burden of proof.  66 Pa. C.S. §332(a).



3.
Complainant failed to appear at the hearing to meet her burden of proof. 



4.
The Complaint must be dismissed with prejudice because of Complainant’s failure to prosecute, and the entire final account balance is immediately due and owing to Respondent upon entry of the Commission’s final order.  See, Tommy French v. West Penn Power Company, C-00970856 (April 16, 1998) at 4; Tracy L. Bollinger v. Duquesne Light Company and The Peoples Natural Gas Company, Z-00377207 (April 29, 1998) at 9.
ORDER


THEREFORE,



IT IS ORDERED:



1.
That the Complaint of Mary Martin v. PECO Energy Company at Docket Number C-20030682 is dismissed with prejudice.



2.
That Complainant shall immediately pay to Respondent the entire final bill of $1,100.03 upon entry of the Commission’s final order in this proceeding.



3.
That this case be marked closed.








_________________________________








Charles E. Rainey, Jr.








Administrative Law Judge

Date:
January 14, 2004
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