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This Initial Decision dismisses the complaint filed by Richard Collins (Mr. Collins) against Columbia Gas of Pennsylvania, Inc. (Columbia), for the failure to satisfy the burden of proof.

History of the Proceeding


Mr. Collins filed his complaint against Columbia on February 6, 2003, alleging that gas rates were increased without any notification to him.  Columbia’s answer to the complaint was filed on March 17, 2003.  By letter dated June 19, 2003, the Commission notified the parties that the telephonic hearing in this proceeding would be held on August 14, 2003, at 10:00 a.m.  However, as Columbia’s witness was not available on August 14, 2003, the hearing was continued to and held on September 15, 2003.



Mr. Collins appeared, without counsel, and testified in support of his complaint.  He did not submit any exhibits.  Columbia, represented by counsel, decided not to present any witnesses or submit any exhibits.  The record, consisting of the 17-page transcript of the hearing, was closed by Order issued October 21, 2003.

Findings of Fact


1.
The Complainant is Richard Collins, whose address is 440 Monmouth Drive, Cranberry Township, PA 16066 (Tr. 9).



2.
The Respondent is Columbia Gas of Pennsylvania, Inc.



3.
Mr. Collins objects to an approximate 12% increase during the past year in the transmission or distribution costs of gas, beginning approximately in October of 2002 (Tr. 9, 10).



4.
Mr. Collins obtains his gas from another supplier under the customer choice program, and that gas was supplied at a constant price over the time period in which the costs levied by Columbia increased about 12% (Tr. 9).



5.
Mr. Collins stated at the hearing that as soon as he became aware of the rate increases, he filed his complaint.  He stated that he was not informed, beforehand, of any proposed rate increases (Tr. 5-6).



6.
Although Mr. Collins has received much information from Columbia concerning the increase in rates and has discussed the matter with a representative of Columbia, he testified that Columbia had not provided to him specific, quantitative information as to the specific reason or reasons for the rate increase (Tr. 11).



7.
Mr. Collins is also complaining about the difficult time he encountered in trying to obtain information from Columbia concerning the rate increases, and seeks reimbursement for the time he spent in trying to obtain information from Columbia, and request reimbursement for four hours of his time, at his regular rate of $250.00 per hour (Tr. 12).

Discussion
Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. §332(a), provides that the party seeking affirmative relief from the Commission has the burden of proof.  In alleging that rates were increased without notice, and requesting that the increase be rescinded, it is clear that Mr. Collins is the party seeking affirmative relief from the Commission, and, therefore, has the burden of proof.  This means that he has the duty to establish a fact by a preponderance of the evidence, and must show that the utility is responsible or accountable for the problem described in the complaint.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950); Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976).  Additionally, care must be exercised to insure that the decision of the Commission is supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. §704; Norfolk & Western Ry. Co. v. PA PUC, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth 1984).
The testimony of Mr. Collins in this proceeding is not sufficiently specific to permit a determination as to which rate increase or increases he is challenging in this proceeding.  However, his testimony does clearly state that he filed his complaint after the rate increases went into effect (Tr. 5-6).  As the compliant was filed after the increase or increases had gone into effect, the complaint could not pertain to any proposed change in rates, even though Mr. Collins used the term “proposed increase” in his complaint.  A complaint is filed against a proposed rate increase when it is received by the Commission prior to the effective date of the rate increase.  In that case, the burden of proof is on the utility as provided in Section 315 of the Code, 66 Pa. C.S. §315.  Where, as in this case, the complaint is not filed until after the effective date of the rate increase, the burden of proof that the new rate is unjust, unreasonable and unlawful is on the Complainant.  In this regard, Mr. Collins failed to provide substantial evidence to support any Commission determination that any rate currently being collected by Columbia is unjust, unreasonable and unlawful.
To the extent that Mr. Collins’ testimony at the hearing concerning the difficulty he encountered in trying to obtain information about the rate increase or increases from Columbia and in requesting reimbursement for the time he spent in trying to obtain information may be deemed as a request to amend his complaint, the Commission lacks the jurisdiction to grant his request.  The Code vests the Commission with the authority to regulate the rates and services of public utilities, including the equipment and facilities through which utility services are provided to the public.  The Code, however, contains no provision that would grant the Commission the power to order reimbursement to a person for time spent in obtaining information from a public utility.  This would be in the nature of a legal award of damages and the Commission has not been granted the statutory power to make such awards.
With respect to Mr. Collins’s testimony that he did not receive any notice of proposed rate increases, it is not specific as to the rate increase or increases for which he did not receive notice.  The relevant time period identified in his testimony begins in October of 2002.  He filed his complaint in February of 2003, when he noticed the increase in his bills.  In this regard, I would note that the requirement to provide notice of rate changes is to provide notice to the public.  See, e.g. Section 53.35 of the Commission’s regulations (pertaining to requirement of notice), 52 Pa. Code §53.35, which reads:

Unless the Commission otherwise orders, a public utility to which this subchapter applies may not change an existing and duly established tariff, except after 60 days notice to the public.

Mr. Collins’ testimony is, in my opinion, insufficient to support any Commission determination that Columbia failed to give public notice of and proposed changes in rates.

Conclusions of Law


1.
The parties to and subject matter of this complaint against rates proceeding are properly before the Commission.



2.
Mr. Collins, as the party complaining about currently effective rates, has the burden of proof.



3.
Mr. Collins failed to satisfy the burden of proving that any currently effective rate of Columbia is unjust, unlawful and unreasonable.



4.
The Commission lacks jurisdiction to award Mr. Collins reimbursement for time spent obtaining information about Columbia’s rate increase or increases.



5.
Mr. Collins failed to satisfy the burden of proof that Columbia failed to provide public notice of proposed changes in rates.


6.
The complaint should be dismissed.

ORDER


Therefore,



IT IS ORDERED THAT:  The Complaint of Richard Collins against Columbia Gas of Pennsylvania, Inc., at Docket No. C-20039569, is dismissed for the failure to satisfy the burden of proof.

Date:  January 12, 2004



[image: image1.png]bert P. Meehan
Administrative Law Judge




PAGE  
5

