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HISTORY OF THE PROCEEDINGS


On November 4, 2002, Robert A. Ellis (the Complainant) filed a complaint with the Pennsylvania Public Utility Commission (the Commission) against PECO Energy Company (the Respondent).  In the complaint, the Complainant alleged that he asked the Respondent to provide gas to his home and that the gas provision would cost him $22,000.  He asked the Commission to direct the Respondent to provide gas service at no cost to him or he pay for the cost of running the line from the curb to his home.


On December 10 and 20, 2002, the Respondent filed an answer and an amended answer to the complaint.  The Respondent stated that its gas system was at present configured to provide safe and adequate service to existing customers, that to extend service to the Complainant would require it to install about 250 feet of new main, and that the Complainant had to pay about $22,000 to have the service.  


On November 20, 2003, a hearing on the complaint was held.  The Complainant proceeded unrepresented.  The Respondent was represented by Priya Sankar, Esquire.


The record was closed on November 20, 2003.
FINDINGS OF FACT


1.
The Complainant’s address is 7805 Eastern Avenue, Wyndmoor, Pennsylvania (N.T. 4, 5; Formal Complaint Form).  


2.
The Complainant bought his house in July 2002 and does not have gas in the house (N.T. 5, 6).  


3.
The Respondent’s gas system in the Complainant’s area is about 50 years old, networked with 4 inch cast iron pipes which do not corrode but which are brittle (N.T. 15, 19, 20).   


4.
To provide service to the Complainant’s house, the Respondent would have to create a loop on Pleasant Avenue to bring more gas into that line by using a new 4 inch plastic pipe of the length of about 250 feet to connect the line on Pleasant Avenue to the line on Eastern Avenue.  This connection is located about one and a half blocks from the Complainant’s house.  Then a service line will be constructed to connect the Complainant’s house to the existing pipe on Eastern Avenue in front of his house (a new point of delivery on Eastern Avenue) (N.T. 15, 20-24; PECO Exhibit 1).


5.
The cost of connecting the line on Pleasant Avenue to the line on Eastern Avenue and constructing a service line between the Complainant’s house and the existing pipe on Eastern Avenue in front of his house (a new point of delivery on Eastern Avenue) is in the range of $23,000 and $25,000, which is reduced by five times the annual revenue generated by the Complainant’s usage of 96,000 cubic feet or $268.80 a year ($1,344 (5 x $268.80)) (N.T. 17, 18; PECO Exhibit 3).


6.
The cost of constructing the service line of about 40 feet between the Complainant’s house and the existing pipe on Eastern Avenue in front of his house (a new point of delivery on Eastern Avenue) is about $800 to $1,000 (N.T. 12, 24).  


7.
The line connection on Pleasant Avenue does not benefit any existing customers.  This connection may benefit five houses on Mermaid Avenue and one house on Linden Avenue, which houses do not have gas service.  The benefit is not known until an analysis is made (N.T. 15, 22, 24-28).


8.
Within three years of the date of an agreement for new gas service the Respondent will review its records to determine if a refund is available to a contributing customer if there are additional customers asking to attach their houses to the new connection paid for by the customer (N.T. 28-30).
DISCUSSION


Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking affirmative relief from the Commission has the burden of proof.  In this proceeding, the Complainant asks that the Commission direct the Respondent to extend gas service to his home on Eastern Avenue, Wyndmoor, Pennsylvania and that the Complainant be required to pay a fair and equitable cost of the extension.  Thus, it is clear that the Complainant is the party seeking affirmative relief from the Commission, and, therefore, he has the burden of proof.



In Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950), the Pennsylvania Supreme Court held that the term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest degree, than the evidence presented by the other party.  The Commission has held that a complainant, to establish a sufficient case against a utility and satisfy the burden of proof, must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 2 Pa. PUC 300 (1976).


Upon a complainant’s submission of evidence sufficient to establish a prima facie case, the burden of going forward with the evidence, sometimes called the burden of persuasion, shifts to the utility.  If a utility fails to rebut such evidence, then a complainant would prevail.  However, if the utility has placed into the record evidence to rebut that of a complainant, the burden of going forward with the evidence has shifted back to the complainant.  Then, in order to satisfy the burden of proof, a complainant must rebut the utility’s evidence by a preponderance of the evidence.  Although the burden of going forward with the evidence may shift from one party to another during a proceeding, the “burden of proof” never shifts.  It always remains with a complainant.  Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980), and Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).


As required by these decisions, the record in this proceeding must be reviewed to determine whether the Complainant has satisfied the burden of proof.  If the review indicates that this burden has been satisfied, it must then be determined whether the Respondent has submitted evidence of “co-equal” value or weight to refute the Complainant’s evidence.  If this has occurred, the burden of proof cannot be deemed to have been satisfied, unless additional evidence has been presented by the Complainant in opposition to the Respondent’s evidence.  Morrisey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967), and Burleson v. Pa. P.U.C., 66 Pa. Commonwealth Ct. 282, 443 A.2d 1373 (1983), aff’d. 501 Pa. 443, 461 A.2d 1234.  


The facts in this case are not in dispute.  Essentially, the Complainant testified that his house does not have gas, that he called the Respondent about running a gas line to his house, and that he was required to bear the cost of about $23,000.  He also testified if the Respondent connected a service line between his house and a delivery point on the existing pipe in front of his house, this connection would cost him only $800 or $1,000.  Instead, the Respondent proposed connecting existing pipes, which connection is about a block and a half away.  


The Respondent testified that its system is rather old (about 50 years), that the system operates at capacity with existing customers, and that to provide the service to the Complainant, the Respondent has to create a loop on Pleasant Avenue to increase the existing load.  It also testified that the cost of extension solely benefits the Complainant, and that if there are additional customers seeking to attach their houses to the extension, the Complainant is entitled to a refund.


Who is going to pay for the cost of the extension?  


Section 1501 of the Code, 66 Pa. C.S. §1501, provides, in part, that:

Every public utility shall furnish and maintain adequate, efficient, safe and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the commission.
In addition, Section 1505 of the Code, 66 Pa. C.S. §1505, provides, in part, that:

   (a)  General rule. – Whenever the commission, after reasonable notice and hearing, upon its own motion or upon complaint, finds that the service or facilities of any public utility are unreasonable, unsafe, inadequate, insufficient, or unreasonably discriminatory, or otherwise in violation of this part, the commission shall determine and prescribe, by regulation or order, the reasonable, safe, adequate, sufficient, service or facilities to be observed, furnished, enforced, or employed, including all such repairs, changes, alterations, extensions, substitutions, or improvements in facilities as shall be reasonably necessary and proper for the safety, accommodation, and convenience of the public.



From the provisions of the Sections above, a utility ordinarily bears the cost of repairs, improvements and extensions to its facilities as part of its duty to furnish adequate and reasonable service and facilities to the public.  In Ridley Township v. Pennsylvania Public Utility Commission, 172 Pa. Superior Ct. 472, 94 A.2d 168 (1953), the Superior Court found certain circumstances in which customers may be required to participate in the cost of the construction of a service extension.  Participation by customers in the construction cost is needed if, without the contribution or loan of customers, the cost of construction would materially handicap the utility in securing a fair return on all its operations.


The Superior Court also held that participation could be required when the benefits of a proposed improvement accrued primarily to that customer.  Colonial Products Company v. Pennsylvania Public Utility Commission, 188 Pa. Superior Ct. 163, 146 A.2d 657 (1958).



The Commission has further identified circumstances which require customer contributions.  Customers are required to contribute in the cost of an extension when the extension is sought by a developer or when revenue from the extension is expected to be less than the utility’s cost of construction.  Southboro Homes, Inc. v. South Pacific Water Company, 35 Pa. PUC 685 (1958); George Hyam Associates, Inc. v. Pennsburg Water Company, 39 Pa. PUC 622 (1962); Clepper Farms, Inc. v. Grantham Water Company, 41 Pa. PUC 562 (1964); Re James G. Adams, 51 Pa. PUC 318 (1977); and John W. Harper v. Philadelphia Suburban Water Company, 66 Pa. PUC 39 (1988).



Here, the cost of constructing the line extension would materially handicap the Respondent in securing a fair return on its operations.  Further, the benefits of the requested service accrues primarily to the Complainant.  Finally, the revenue from the extension ($268.80 a year) is expected to be a lot less than the Respondent’s cost of construction ($23,000 to $25,000).  Therefore, the Complainant must participate in the cost of constructing the expansion by advancing the cost.



Further, there is no evidence in the record which shows either that the loop created by the Respondent on Pleasant Avenue would not increase the existing load of the Respondent’s system or that the connection of a service line between his house and a point of delivery on Eastern Avenue would not change the capacity of the Respondent’s system without the loop on Pleasant Avenue.
CONCLUSIONS OF LAW


1.
The parties to, and subject matter of, this complaint proceeding are properly before the Commission.
ORDER


THEREFORE,



IT IS ORDERED:



1.
That the complaint of Robert A. Ellis against PECO Energy Company at Docket No. C-20028817 is dismissed for the Complainant’s failure to carry his burden of proof.
Date:
 
January 20, 2004


____________________________________








Ky Van Nguyen







Administrative Law Judge
� 	Section 332(a) of the Public Utility Code provides:





	“(a)  Burden of Proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.
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