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HISTORY OF THE PROCEEDING


On June 11, 2003, Ida Daniels filed a formal Complaint on behalf of the Kingswood Betterment Society (Kingswood) against PECO Energy Company (PECO or Company).  Kingswood alleged an inability to pay its current electric bills.



On July 25, 2003, PECO responded to Kingswood's Complaint by filing an Answer which denied the material allegations of the Complaint.



A telephonic hearing was held on January 20, 2004, before the undersigned.  Kingswood did not appear.  (Both of the telephone numbers listed in the Complaint for Kingswood had been disconnected.)  PECO was represented at the hearing by legal counsel.  Because Kingswood did not appear and was no longer a customer, the Company moved to dismiss for lack of prosecution.  The record was closed on the same date.
FINDINGS OF FACT


1.
By letter notice, dated November 3, 2003, the Office of Administrative Law Judge notified all parties that an initial telephonic hearing would be held on January 20, 2004.



2.
The notice of hearing was sent by first class mail to Kingswood Betterment Society, 1250 Murphy Drive, Bristol, PA 19007, which is the address listed on its Complaint.



3.
My Prehearing Order, dated November 14, 2003, was sent by first class mail to Kingswood at the same address.  The Prehearing Order specified the date, time and place of the hearing.



4.
The notice of hearing and Prehearing Order were not returned to this Commission.


5.
Kingswood did not appear at the hearing.


6.
Kingswood had not been a PECO customer since August 18, 2003.



7.
A new ratepayer had already requested service at 1250 Murphy Drive, Bristol, PA 19007, by the time of the hearing.


8.
The final bill for electric service to Kingswood was $13,330.98.


9.
Kingswood offered no reasonable excuse for its absence.

discussion


I note that counsel for PECO moved to dismiss the Complaint for lack of prosecution.  The PECO witness also explained that Kingswood was no longer a PECO customer.  The PECO witness continued that the Company had received a request from a new ratepayer at the same address as was listed on the Complaint to start a new account.  According to the witness, PECO terminated service to Kingswood on August 18, 2003 and prepared a final bill in the amount of $13,330.98.



Having reviewed the record, the Public Utility Code and the Commission regulations, I have concluded that I agree with PECO.   Kingswood’s Complaint should be dismissed with prejudice for failure to prosecute.  As noted in the findings of fact, Kingswood received notice of the hearing in a timely fashion.  It failed to appear at the hearing and offered no subsequent excuse for its absence.  Under these circumstances, I find that Kingswood failed to properly prosecute its Complaint. See also, 52 Pa. Code §5.245.


In the alternative, I find that, had the Company so moved, the Complaint could also be dismissed for lack of jurisdiction.  At the time of hearing, Kingswood was no longer a PECO customer.  Accordingly, the entire amount of the final bill is due and payable.
conclusions of law


1.
The Commission does not have jurisdiction over the subject of this case because Kingswood was not customer at the time of hearing.  



2.
The Commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not in the public interest.  66 Pa. C.S. §703(b).



3.
Absent some evidence to the contrary, there is a presumption that notice sent by regular mail to the correct address has been received by the addressee.  Berkowitz v. Mayflower Securities, Inc., 455 Pa. 531, 317 A.2d 584, (1974); Meierdierck v. Miller, 394 Pa. 484, 147 A.2d 406 (1959); Judge v. Celina Mutual Insurance Co., 303 Pa. Superior Ct. 221, 449 A.2d 658 (1982); Shafer v. A.I.T.S., Inc., 285 Pa. Superior Ct. 490, 428 A.2d 152 (1981); Christie v. Open Pantry Food Marts, Inc. of Delaware Valley, 237 Pa. Superior Ct. 243, 352 A.2d 165 (1975).



4.
If after receiving notice of a hearing the complainant fails to appear, the complaint may be dismissed for failure to prosecute.  52 Pa. Code §5.245.

order


now therefore, it is ordered:



1.
That the Complaint of Kingswood Betterment Society versus PECO Energy Company, at Commission Docket No. C-20030397 is hereby dismissed with prejudice.
DATED:
January 20, 2004















Louis G. Cocheres








Administrative Law Judge

