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OPINION AND ORDER
BY THE COMMISSION:


Before the Commission for consideration are the Exceptions of the Office of Consumer Advocate (OCA), filed October 20, 2003, on behalf of Harry and Loretta Thomas (Complainants), to the Initial Decision on Remand of Administrative Law Judge (ALJ) Ky Van Nguyen, which was issued on September 30, 2003.  Verizon Pennsylvania Inc. (Verizon PA) filed Reply Exceptions on October 30, 2003.

History of the Proceeding


On September 27, 2000, the Complainants, on behalf of twenty-nine other customers, filed a Complaint against Verizon PA seeking to expand the local calling area of their Bath exchange by including the Easton exchange (923 and 252 NXXs) and Pen Argyl exchange (863 NXX) areas.



On October 17, 2000, Verizon PA filed an Answer to the Complaint wherein it stated that the local calling area of the Bath exchange
 has provided the Complainants with sufficient access to business, medical and other social services and that the Complainants have alleged no criteria in support of their request for Extended Area Service (EAS).



On November 9, 2000, the OCA filed a notice of intervention and a Motion to Join Commonwealth Telephone Company (Commonwealth) as an Indispensable Party in light of the fact that the Pen Argyl exchange is part of Commonwealth’s service territory.  On December 13, 2000, the ALJ issued an Order to join Commonwealth as a Respondent to this action.



On December 13, 2000, a telephonic Prehearing Conference was held on the Complaint.  At this conference, the Parties agreed on having a hearing in the service territory to take testimony of witnesses who could not appear in person before the Commission.  On March 13, 2001, a hearing was held in the Borough of Bath.  At that hearing, a number of the customer witnesses indicated that they currently receive both local and toll telephone service from RCN Corporation (RCN) and that the local calling area of the Bath exchange offered by RCN was the same as that offered by Verizon PA.  Others testified that they receive local service from Verizon PA but receive intraLATA toll service from AT&T Communications of Pennsylvania, Inc. (AT&T) or from MCI WorldCom Communications, Inc. (MCI).



On March 26, 2001, Verizon PA filed a Motion to Join RCN, AT&T and MCI as Indispensable Parties to this action.  On April 17, 2001, the ALJ issued an Order to join them as additional Parties.  On January 3 and 31, 2001, Verizon PA moved for a Protective Order and an Amended Protective Order, respectively.  On January 17 and February 9, 2001, the ALJ granted both of these motions.  On January 26, 2001, the OCA filed a Motion to Reconsider and Modify Protective Order.  On February 5, 2001, the ALJ denied this motion.



On May 8, 2001, at 10:00 a.m., a telephonic hearing was convened on the Complaint.  The hearing was converted into another telephonic Prehearing Conference at the request of the Parties.  On August 8, 2001, the Complainants, the OCA and Commonwealth filed a joint Motion to Amend the Complaint to delete Pen Argyl from the Complaint and to excuse Commonwealth Telephone Company.  On August 14, 2001, the ALJ issued an Order granting this Motion.  



On August 28, 2001, a hearing was held on the Complaint.  At the hearing, the Complainants and Verizon PA were represented by counsel.  On February 15, 2002, ALJ Nguyen issued an Initial Decision wherein he recommended that Complaint be dismissed.  On March 7, 2002. Verizon PA and the OCA filed Exceptions.  Reply Exceptions were filed by Verizon PA and the OCA.
  


By Order entered on September 25, 2002 (the September Order), we directed that the matter be remanded for further hearings “for submission of complete toll traffic data for the March 2001 time period to include toll traffic from any interexchange carrier that completed toll calls from the Bath exchange to the Easton exchange, as described herein.”  See the September Order, Ordering Paragraph 1.  


The ALJ was to determine whether additional proceedings culminating in the issuance of a Supplemental Initial Decision were necessary to evaluate the data submitted pursuant to our September Order.  We held the March 7, 2002 Exceptions of Verizon PA and the OCA, in abeyance pending the issuance of the Supplemental Initial Decision and the subsequent filing of any further Exceptions thereto.  


On January 24, 2003, the OCA filed a Motion to Join Sprint as an Indispensable Party to this action.  On February 3, 2003, the ALJ issued an Order granting this Motion.  Also, on February 3, 2003, the ALJ granted the OCA’s Motions to Compel AT&T and RCN to Answer OCA’s Interrogatories, and OCA’s Application to Depose Verizon PA’s personnel.



OCA then withdrew its Application to Depose Verizon PA’s personnel in exchange for OCA and Verizon PA’s Stipulation of April 22, 2003 (Stipulation) that the toll traffic data provided by Verizon, during the initial phase and the toll traffic data, provided by RCN, MCI, AT&T and Sprint represent 100% of the toll calling transmitted from Verizon PA’s Bath exchange to Verizon PA’s Easton exchange during March 2001.


On May 5, 2003, a hearing on remand was held.  There was no change in the Parties’ representation.  After the hearing on remand, the Parties filed their Briefs as scheduled in two versions, a proprietary and a non-proprietary version.  As previously noted, ALJ Nguyen issued an Initial Decision on Remand on September 30, 2003, wherein he recommended that the Complaint be dismissed.  On October 20, 2003, the OCA filed Exceptions to the Initial Decision on Remand.  Therein, the OCA points out that the Exceptions held in abeyance pursuant to our September Order, are to be considered together with the Exceptions filed in this proceeding.  On October 30, 2003, Verizon PA filed Reply Exceptions.  Therein, Verizon PA incorporated by reference the Exceptions that it had previously filed in this proceeding.
Discussion


The ALJ made three Findings of Fact and reached three Conclusions of Law.  The ALJ also incorporated be reference his Findings of Fact and Conclusions of Law from his Initial Decision of February 15, 2002.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless either expressly or by necessary implication they are rejected or modified by this Opinion and Order.



We note that any issue or Exception, which we do not specifically address, shall be deemed to have been considered and denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  (Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984)).



The disposition of the instant Complaint relies upon an evaluation of the discretionary EAS criteria as set forth in the Commission’s Regulations in Section 63.77 
of the Pennsylvania Code, 52 Pa. Code §63.77.  Therein, the six factors which the Commission must consider, are listed as follows:  


1.
The amount of toll charge traffic between the two exchanges.



2.
The cost to the utility of implementing EAS.

3.
The potential increase in local service charges due to implementation of EAS versus the current cost to subscribers for interexchange toll calls.

4.
The demography and the proximity of the exchanges as indicating a community of interest.

5.
The availability of alternatives to EAS.

6. The economic effect on the community if the local service area is not extended.



The first is the amount of toll charge traffic between the two exchanges.  In our September Order, we noted that the Parties submitted a March 1999 toll traffic study and a March 2001 toll traffic study.  The OCA presented evidence that recalculated the March 1999 toll traffic.  The ALJ adopted the OCA’s recalculation of the March 1999 toll traffic data instead of the March 2001 toll traffic data. 



We noted in the September Order that the utilization of the March 1999 toll traffic data was inappropriate and did not give us the accurate information necessary upon which to make an informed decision.  We determined that the solution was to compel a response from the other Parties, namely AT&T, MCI and any other inter​exchange carrier that completed toll calls from the Bath exchange to the Easton exchange.  


Accordingly, we remanded this matter to the Office of Administrative Law Judge (OALJ) so that AT&T, MCI and other interexchange carriers could submit the March 2001 toll traffic data.  We directed that all interexchange carriers that completed toll calls from the Bath exchange to the Easton exchange to provide its March 2001 toll traffic data.  We also required that the toll traffic should include as much toll traffic information as possible, including, but not limited to, toll calls made by presubscribed customers, dial-around calls and credit card calls for that particular route.  


In the Initial Decision before us, the ALJ found that the calling rate is [BEGIN PROPRIETARY]         [END PROPRIETARY] and the percentage distribution is [BEGIN PROPRIETARY]             [END PROPRIETARY].  (See, Finding of Fact No. 3).  


The ALJ proffered the following recommendation.  
[T]he determination whether the Complainant’s meet the criteria set forth in Section 63.77 of the Commission regulations, 52 Pa. Code §63.77, does not depend on the calling rate and the percentage distribution alone.  Such determination must also satisfy 5 other criteria, i.e. the cost of implementing EAS, the potential increase in local service charge as a result of the EAS implementation, the community of interest, the availability of alternatives to EAS, and the economic effect on the community if the local service area is not extended.  Previously, I found that the calling rate and the percentage distribution satisfied the first criterion for a discretionary EAS and I have no reason to change this finding now.  As for the five remaining criteria, I also have no reason to conclude otherwise considering the fact that my function here is to collect the toll traffic data for March 2001, and that no new testimony is being taken on the remaining criteria, which would form a reasoned basis for changing such conclusions.

I.D. at 5.


In its Exception No. 1 on Remand, the OCA argues that the traffic data accepted by the ALJ justifies the implementation of EAS on the Bath to Easton Route.  The OCA points out that that the percentage distribution of [BEGIN PROPRIETARY]                  [END PROPRIETARY] and the call rate of [BEGIN PROPRIETARY] 
[END PROPRIETARY] supports the ALJ’s finding that the Complainants have prevailed on this portion of the EAS Regulations.  (OCA Exc. at 4).


Verizon PA rejoins that the OCA’s Exception No. 1 on Remand is not, in actuality, an exception because it does not disagree with a finding of the ALJ.  Verizon PA contends that the OCA is taking an opportunity to reargue and reinforce its position with regard to the toll traffic issue.  (Verizon PA R.Exc. at 2-3).  We agree with Verizon PA and, therefore, no disposition of this Exception is necessary.  


In its Exception No. 2 on Remand, the OCA argues that the ALJ erred in concluding that all of the criteria presented in our Regulations at 52 Pa. Code § 63.77 must be met before the Commission can award discretionary EAS relief.  The OCA cites Lois A. Norton, et al v. Verizon Pennsylvania, Inc., docketed at C​00992980, (Order entered March 29, 2002), (Norton), for the proposition that ALJs must use their best judgment and discretion to determine whether to recommend the imposition of EAS cases wherein one traffic factor is above the mandatory standard and another is slightly below the mandatory standard.  The ALJ contends that if the factors which appear at 52 Pa. Code § 63.77 were applied as a checklist there would be no more judgment or discretion to exercise.  (OCA Exc. on Remand at 5-6).


In its Reply Exceptions, Verizon PA rejoins that the ALJ found that the Complainants have prevailed on the issue of toll traffic.  However, Verizon PA argues that the amount of toll traffic between two exchanges can indicate that the imposition of EAS would be a convenience, but not necessarily a need and that the factors appearing at 52 Pa. Code § 63.77 should be considered in total.  (Verizon PA R.Exc. on Remand at 3).  


We note that the threshold requirements of the Commission’s Regulations at 52 Pa. Code § 63.74 are strictly applicable to mandatory EAS cases as opposed to a discretionary EAS case as in the matter before us.  We do not automatically disregard those toll routes with traffic usage less than the mandatory threshold requirements when we consider discretionary EAS cases that arise as a result of a Formal Complaint



In Norton, supra, we addressed the issue of traffic volume and noted as follows:
Although the record does establish the fact that calls have been made by Mt. Gretna customers via other interexchange carriers, pay telephones, cell phones, calling cards, use of an employer’s WATS lines, e-mail or internet service providers, etc., we note that it has become very difficult for ILECs to measure all types of toll traffic within a toll traffic usage study.  This problem was addressed by the Monitoring and Reporting/Subscribership Subcommittee of the Universal Service Task Force in its Report on EAS, and nothing in this Opinion and Order should be construed to dictate what that Subcommittee will eventually determine.  (Footnote omitted).

Nevertheless, we encourage ILECs to attempt to include as much intraLATA and interLATA toll traffic from other IXCs, pay phone toll calls, toll dial-around calling, etc., as possible.  Also, in light of the newly developed methods of circum​venting toll calls, nothing in this Opinion and Order should be construed so as to require Verizon to count traffic usage for the following types of calls in future EAS proceedings: cell phone, calling card, e-mail, or internet service providers.  This, however, does not mean that ALJs are prohibited from acknowledging that these types of calls exist when making a discretionary determination for EAS.

Norton at 30.  


We adopt the finding of the ALJ that the traffic volume (i.e., a calling rate of [BEGIN PROPRIETARY]         [END PROPRIETARY] calls per line per month and a percentage distribution of [BEGIN PROPRIETARY]                    [END PROPRIETARY]) along the Bath to Easton route satisfies the first criterion for establishment of discretionary EAS, consistent with the above discussion and our reasoning in Norton, supra.  Based upon the foregoing discussion, the Exceptions on Remand of the OCA are granted to the extent consistent with this Opinion and Order


The next criteria to be considered is the cost to implement EAS.  In his Initial Decision of February 15, 2002, the ALJ found that the cost of implementing EAS is reasonable and weighs in favor of the Complainants.  Verizon PA argues that, if EAS is required from Bath to Easton, it will experience facilities costs of [BEGIN PROPRIETARY]           , [END PROPRIETARY] filing fees of [BEGIN PROPRIETARY]            , [END PROPRIETARY] and customer notice costs of [BEGIN PROPRIETARY]                   , [END PROPRIETARY] for a total of [BEGIN PROPRIETARY]               [END PROPRIETARY].  Verizon PA argues further that it would experience a loss in annual toll revenue of [BEGIN PROPRI​ETARY]              [END PROPRIETARY].  Verizon PA contends that these costs are hardly insignificant.



Verizon PA continues that if it were ordered to provide EAS in only one-fourth (88) of the 354 exchanges that it serves in Pennsylvania, and assuming that the costs in each case were exactly the same as presented in the matter before us, Verizon PA’s annual toll loss would be [BEGIN PROPRIETARY]                         [END PROPRIETARY] and Verizon PA’s cumulative costs to implement EAS would amount to be [BEGIN PROPRIETARY]                [END PROPRIETARY].  Verizon PA submits that this is an extraordinary level of costs for it to assume.  (Verizon PA, Exc. at 7).



In its Reply Exceptions, the OCA argues that Verizon PA’s argument is improper because it compares the one-time implementation costs with the annual costs to the Bath community of not having Easton in their local calling area.  The OCA contends that, in this light, the recurring costs to the Bath community outweigh the costs to Verizon PA.



The OCA continues that Verizon PA’s argument that the cumulative effect of requiring it to provide EAS, is without merit.  The OCA submits that, according to reports filed with the Securities and Exchange Commission, Verizon PA’s total revenue for the first six months of 2001 was $1,865,000,000.  The OCA computes that as a percentage of income the costs of providing EAS amounts to [BEGIN PROPRI​ETARY]                 [END PROPRIETARY] [sic] of the annual Verizon PA revenue.  This, opines the OCA, is an extremely small percentage of the revenue.  (OCA R.Exc. at 14-15).



In Norton, supra, Verizon PA raised a similar argument.  Specifically, Verizon PA raised the argument regarding the estimated toll revenue loss of requiring it to implement EAS in one-fourth of its exchanges in Pennsylvania.  In Norton, we stated the following with regard to Verizon PA’s argument:

We agree with the OCA that Verizon PA’s cumulative esti​mates of requiring it to implement EAS in multiple cases do not represent evidence properly admitted into the record and cannot be deduced from evidence that has been admitted into the record.  Furthermore, Verizon PA’s argument is not relevant to the instant proceeding.  We also agree with the OCA that consideration of Verizon PA’s lost toll revenues is irrelevant because these revenues are distinct from the Company’s cost of implementing EAS.  Also, lost toll revenue is not one of the criteria that must be reviewed in determining whether EAS should be implemented on a particular route.  As such, we shall deny Verizon PA’s Exceptions on this issue.

Norton, at 42.
Consistent with our prior action in Norton, we deny the Exceptions of Verizon PA.  


The next factor to be considered is the potential increase in local service charges due to implementation of EAS versus the current cost to subscribers for inter​exchange toll calls.  In his Initial Decision of February 15, 2002, the ALJ determined that the Bath customers will experience no increase in local service rates if EAS is imple​mented from Bath to Easton.  (I.D. at 28).


No Exceptions were taken to the ALJ’s Finding on this issue.  Finding the same to be reasonable and in accord with the record evidence, it is adopted.  


The next factor to be considered is the community of interest.  In his February 15, 2002 Initial Decision, the ALJ found that the community of interest for the Bath customers does not include Easton.  In his Initial Decision on Remand, the ALJ made the following statement:  
…I add that no matter where a boundary line is located there will be new groups of customers who will be dissatisfied with the new exchange due to their own particular desires and needs and that an attempt to satisfy these particular desires and needs could result in continually changing and the gerry​mandering of boundary lines.  Barbara J. Hart v. General Telephone Company of Pennsylvania, 64 Pa. PUC 468 (1987).  
I.D. at 5.  

In this regard, the OCA asserts that the ALJ erred in his conclusion that the need for EAS was individual and, as such, was not indicative of a community.  The OCA first argues that mandatory implementation of EAS for the Bath to Easton route could be justified on the basis of Verizon PA’s 1999 toll traffic study together with data provided from several alternative toll service providers.  The OCA argues further that the evidence of record supports a conclusion that the proximity and demography of Bath and Easton is appropriate for the implementation of EAS on the Bath-Easton route.  The OCA points out that it is 13 miles from Bath to Easton and 23 miles from Bath to Emmaus.  The OCA continues that, despite the difference in distance, Easton is a toll charge for the Bath customers but Emmaus is not.
  



The OCA notes that the ALJ made twenty-four (24) Findings of Fact which relate to how Bath customers contact Easton to reach county offices, maintain family relationships, contact employers and obtain medical services.  The OCA contends that this evidence demonstrates that the Bath community of interest includes Easton.  (OCA Exc. at 10-12).  Furthermore, the OCA then argues that the ALJ erred in his conclusion that the evidence of record indicates that only individual rather than community interests are reflected in the evidence of record.  The OCA contends that this conclusion is contrary to the twenty-four Findings of Fact discussed in the previous paragraph.  Addition​ally, the OCA submits that evidence was received from local government representatives as well as individual customers regarding day-to-day contact with Easton.  



The OCA in its Exception On Remand No. 4, argues that the ALJ’s reliance on Hart, supra, is misplaced.  The OCA contends that Hart is applicable to standards that govern boundary line changes.  The OCA posits that Hart stands for the proposition that boundary lines cannot be arbitrarily or capriciously drawn to accommodate the peculiar needs or desires of an individual.  The OCA concludes that the need of Bath exchange 
customers to call Easton is far from the peculiar needs of an individual, but a need of day to day life.  (OCA Exc. on Remand at 6-7).  


In its Reply Exceptions, Verizon PA presented the following information regarding the record evidence developed in this proceeding:  
· 19 customers called Easton to reach family, friends and co workers

· 3 customers called Easton to reach their dentist, even though there are 38 dentists in the Bath local calling area.

· 11 customers called Easton to reach their doctor, even though there are at least 27 doctors in the Bath local calling area.

· 2 customers called Easton to do their banking, even though there are at least 27 banks and credit unions within the Bath local calling area

· 4 customers called Easton to reach their lawyer, even though there are at least 29 lawyers located within the Bath local calling area.

· 1 customer called Easton to reach her financial advisor, even though there are at least 32 financial planning consultants located within the Bath local calling area.

· 2 customers called Easton to reach their church, even though there are at least 55 churches of various denominations located within the Bath local calling area.

· 1 customer called Easton to reach her chiropractor, even though there are at least 38 chiropractors or chiropractic clinics located within the Bath local calling area.

· 1 customer called to Easton to contact a medical specialist.

· 2 customers called Easton to contact movie theatres or entertainment venues

· 3 customers said they had a need to call the Easton hospital.  One of these was Pastor Tabor who contacts the hospital in connection with his ministry.  Additionally, there are 15 hospitals or medical clinics located within the Bath local calling area.

Verizon PA R.Exc. at 8-9.


Verizon PA responds to the OCA Exception No. 4 on Remand by arguing that even though the Complainants were not requesting a boundary change, an analogy with Hart can be drawn.  Verizon PA argues that no matter what exchanges are in the local calling area, there will always be dissatisfied customers due to their own particular desires and needs.   Verizon PA opines that attempting to satisfy all particular needs and desires of customers would result in continually changing or expanding an exchange’s local calling area which may be a detriment to callers who do not share the same calling patterns.  (Verizon R.Exc on Remand at 8-9).


Upon careful consideration of the evidentiary record, the positions of the Parties, and the ALJ’s proposed resolution of this issue, we find that a community of interest does exist between Bath and Easton.  We are persuaded by the very substance of the ALJ’s twenty-four Findings of Facts which delineate how Bath customers contact Easton to reach county offices, maintain family relationships, contact employers and obtain medical services.  We have previously addressed this issue in Norton, supra.  In Norton, we rejected Verizon PA’s argument that a community of interest argument should only be considered when the Complainant’s exchange does not have adequate local calling to educational institutions, doctors, shopping, restaurants, etc.  In Norton, we labeled this reasoning as irrational because it would result in establishing a precedent that an EAS Complainant’s home exchange could never be considered to have a community of interest with an exchange outside of its local calling area when a similar community of interest already exists with an exchange located within the Complainant’s local calling area.  (Norton at 37).  



Also in Norton, we held that the fact that an exchange’s existing local calling area supports toll-free calling to the medical profession, business and educational entities, friends, and families, does not mean that a community of interest cannot exist with an exchange outside the local calling area.  We also found that complainants are not required to prove that they cannot make certain types of calls toll-free. (Norton, at 38)  As such, we reject the ALJ’s finding that the customers’ testimony in this proceeding represents a personal, rather than a community, interest.  In Norton, regarding this issue we stated as follows:  
We also question Verizon PA’s argument that personal calling preferences of customers in an exchange should not be used in lieu of their community needs.  We are of the opinion that if personal calling preferences of an exchange rise to a level such that those personal calling preferences are used regularly to select a more suitable doctor, dentist, medical institution or more competitive shopping opportunities in the exchange outside the local calling area, then those personal calling preferences all contribute towards the existence of a community of interest.  In other words, a community of interest is based on relationships -- either personal or business  -- which are established with doctors, dentists, businesses, relatives, friends, etc., in a specific exchange area.

We also conclude that the record is adequate to determine that the types of calls made by the twenty-two witnesses who testified in this proceeding are not “unique or atypical” as alleged by Verizon PA.  The OCA correctly points out that although no Commission Order or regulation suggests that a majority of the customers must testify in order for a dis​cretionary EAS complaint to be successful, many of the twenty-two witnesses represented a cross-section of the community when they testified as residential customers as well as on behalf of government charitable, or business entities.  
Norton at 38-39.  


A similar rationale may be employed in this proceeding to conclude that based upon the evidence of record, a sufficient community of interest does exist to justify the implementation of EAS on the Bath to Easton route.  Therefore, consistent with the foregoing discussion, we shall grant the OCA’s Exception on this matter, and reverse the ALJ’s recommendation.  With regard to the ALJ’s reliance on Hart, we find that issue to be moot for several reasons.  First, we find in the matter before us that a community of interest does indeed exist.  In this case, Hart cannot be relied upon to support the ALJ’s determination because we find no attempt to alter the Bath exchange to support the peculiar needs of individual customers.  Moreover, we rely on Norton, supra, as guidance to resolve this issue.



Based upon the foregoing discussion we shall grant the OCA’s Exceptions on Remand and the OCA Exceptions of March 2, 2002.  We shall reverse the ALJ’s finding and recommendation on this issue.


The next criterion to be considered is the existence of reasonable alterna​tives to EAS.  The OCA excepts to the ALJ’s finding, in his February 15, 2002 Initial Decision, that there are reasonable alternatives to EAS along the Bath to Easton route sufficient to warrant a denial of EAS.  (I.D. at 30).  

 
It is the OCA’s position that none of the available Optional Calling Plans (OCPs) offer unlimited calling or a reasonable block of calling time to the Easton exchange for a flat fee.  The OCA points out that the ALJ made many Findings of Fact relating to testimony regarding the OCPs available to persons in the Bath exchange.  The OCA offers the example of a customer who stated that she could not afford the $56.00 per month block calling plan offered by Verizon PA.  The OCA also offered the example of a pastor who testified that he investigated other carriers like RCN, Sprint, and MCI, but found their rates comparable to Verizon PA’s rates.  The OCA also referenced the testimony of the police department which investigated carriers other than Verizon PA, but found the rates more expensive than Verizon PA or AT&T.



Verizon PA rejoins that the Commission’s Regulations do not require that an OCP offer an unlimited number of minutes or an unlimited block of time as an alternative to EAS.  Verizon PA discusses its OCPs that are available to the Bath customers and describes an OCP called “Residence Calling Plus” which allows Bath customers to place calls to Easton for a monthly fee of 40 cents, using a special time of day and mileage band schedule which is discounted 25-30% off regular toll rates.  Verizon PA also described four other OCPs including (1) Sensible Minutes, through which Verizon PA toll calls are priced at 8 cents a minute; (2) Personal Unlimited Plan which features a fixed monthly rate in lieu of the Residence toll rate schedule; (3) Sound Deal Plus which for a monthly charge of  $54.95 combines dial tone, touch tone, local usage in–state Intra LATA toll calling up to 1,000 minutes and the choice of several Value Added Services; and (4) Weekend Choice on optional intraLATA that provides free weekend calling and weekday tolls at a 12 cent per minute rate.  


Verizon PA notes that it offers automatic discounts of up to 10-20% on all toll calling.  Verizon PA concludes by pointing out that RCN offers at least six OCPs.  (Verizon PA R.Exc. at 15-16).  


Based on our review of the record, we conclude that when considered in relation to the toll traffic calling rates, the available OCPs, although numerous, generally are not sufficient to meet the calling needs of Bath’s residential and business customers to the Easton exchange.  Although the ALJ is accurate in his statement on page 34 of his February 15, 2002 Initial Decision that “[c]ompetition will lower costs and produce better service,” we agree with the OCA in its Reply Exceptions (at 21) that any benefits resulting from competition in the local exchange market has not yet come to fruition for the Bath exchange in light of the fact that the availability of the OCPs offers little or no savings.  As such, we disagree with the ALJ in the instant case that the number of carriers offering toll service and OCPs, in competition with Verizon PA, is a sufficient reason to deny EAS relief.  Therefore, consistent with this discussion, we shall grant the OCA’s Exceptions and reject the ALJ’s recommendation on this issue.



The OCA points out that the Bath customers pay between $10.00 to $40.00 a month for calls to Easton and that Verizon PA states that it will lose [BEGIN PROPRIETARY]               [END PROPRIETARY] per year in toll revenue if EAS is implemented along the Bath to Easton route.  The OCA submits that the amount of lost toll revenue actually represents the annual cost of inadequate service Verizon PA imposes on its Bath customers.  In addition, the OCA asserts that toll charges along the Bath to Easton route represent an artificial economic barrier imposed by Verizon PA on those two communities as such toll charges may inhibit economic development between Bath and Easton.



Verizon PA contends that there is no evidence of record to support a conclusion that the majority of Bath customers pay between $10 and $40 per month for calling to Easton.  Verizon PA argues that there is no record evidence to support the OCA’s argument that its projected toll revenue loss if EAS is implemented represents the cost of inadequate service to Bath customers.  (Verizon PA R.Exc. at 17-18).



We agree with the OCA that the record evidence in this proceeding does not support the ALJ’s conclusion that toll calling between Bath and Easton does not produce harmful economic effects in the Bath community.  First of all, the mere fact that the airline mileage, calling rate and percent distribution in this proceeding almost meet or exceed those in our EAS regulations for mandatory EAS is a compelling indication that EAS should be implemented.  Second, as we have previously stated, it does not appear that the available OCP options significantly benefit those customers that testified in this proceeding.  



Although we are not able to specifically determine from the record whether the majority of Bath customers pay between $10 to $40 per month for calls to Easton, the record does demonstrate that the customers that did testify in this proceeding do indeed pay monthly toll bills within the $10 to $40 range to Easton, whose rate center is located sixteen airline miles away from the rate center of the Bath exchange.  In addition, the 
ALJ concluded that some business customers with multiple lines make between forty-nine calls to 536 toll calls per month to Easton.  (I.D., at 34).  In our opinion, it appears that, while the lower range of monthly residential toll bills may not have a significant economic effect on local Bath customers, the upper ranges for residential toll bills, as well as the monthly toll bills paid by business customers with multiple lines, may be significant. Therefore, we shall grant the OCA’s Exceptions consistent with this discussion and reverse the ALJ’s recommendation on this issue.

Conclusion


Based on our review of the respective Exceptions and in consideration of the record developed in this proceeding, we shall grant the OCA’s Exceptions, deny Verizon PA’s Exceptions and reverse the ALJ’s Initial Decision, consistent with this Opinion and Order.  Consistent with our action in Norton, supra, we shall direct that Verizon PA, within 120 days from the date of entry of this Opinion and Order, implement one-way Extended Area Service from the Bath exchange to the Easton exchange by including the Easton exchange within the local, toll-free calling area of the Bath exchange; THEREFORE,


IT IS ORDERED:


1.
That the Exceptions filed by Verizon Pennsylvania Inc, on March 7, 2002, to the Initial Decision of Administrative Law Judge Ky Van Nguyen issued on February 15, 2002, are denied.  


2.
That the Exceptions filed by the Office of Consumer Advocate on March 7, 2002 to the Initial Decision of Administrative Law Judge Ky Van Nguyen issued on February 15, 2002, and the Exceptions of the Office of Consumer Advocate filed on October 20, 2003, to the Initial Decision on Remand of Administrative Law Judge Ky Van Nguyen issued on September 30, 2003, are granted consistent with this Opinion and Order.  


3.
That the Initial Decision of Administrative Law Judge Ky Van Nguyen issued on February 15, 2002 and the Initial Decision on Remand of Adminis​trative Law Judge Ky Van Nguyen are reversed.  


4.
That the Formal Complaint of Harry and Loretta Thomas is hereby sustained.



5.
That, within 120 days of the date of entry of this Opinion and Order, Verizon Pennsylvania Inc. shall implement one-way Extended Area Service from the Bath exchange to the Easton exchange by including the Easton exchange within the local, toll-free calling area of the Bath exchange.  No polling shall be required in light of the fact that the implementation of EAS on this route will not result in any increases to Bath’s local exchange rates.








BY THE COMMISSION,







James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  March 4, 2004
ORDER ENTERED:  March 10, 2004
	�	The OCA’s Exceptions numbered 1, 2, 4 and 5, appear to be misnumbered.


	�	Verizon PA’s Tariff No. 180A indicates that the current local calling area of the Bath exchange includes the following exchanges:  Allentown, Bath, Bethlehem, Catasaqua, Nazareth, Northampton and Slatington.


		� 	The OCA filed Exceptions and Reply Exceptions on behalf of the Complainants.


	�	We take administrative notice that the airline distance between the rate centers of Bath and Easton is 16 miles and that Verizon PA’s Local Tariff No. 180A indicates that Emmaus is not part of the local calling area of the Bath exchange.  As such, we conclude that the ALJ’s Finding of Fact No. 5 contains inaccurate statements and it is modified consistent with this discussion.
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