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history of the proceeding

This complaint is brought before the Pennsylvania Public Utility Commission nominally by the Township of Collier (Allegheny County, Pa.) against Pennsylvania-American Water Company. But the complaint was prosecuted, primarily, by the Office of Consumer Advocate, which intervened soon after the complaint was filed. The evidence and law show that the utility cannot be ordered to extend its water mains, at the Company’s sole cost, to parts of Collier Township, presently without public water service. The relevant Commission regulation was duly adopted and the Company’s tariff rule conforms with the regulation. As interpreted and applied by the Company, under the facts of this case, its tariff rule is consistent with the meaning and intent of the regulation.
On October 4, 2001, the Township of Collier (Complainant, Collier Township, or Township) filed its complaint against Pennsylvania-American Water Company (Respondent, PAWC, or Company) with the Pennsylvania Public Utility Commission (Commission). The complaint seeks water service from PAWC, at its sole cost, to unspecified parts of the Township that do not have public water service. The Township seeks PAWC’s service because private sources of water available to residents of the Township are unsatisfactory. Neither the Township nor, apparently, the affected residents are willing to obtain service by making a contribution in aid of construction (CIAC) of the water mains necessary to furnish the requested service. Among other things, the complaint asks the Commission to direct PAWC to obtain funds from the Pennsylvania Infrastructure Investment Authority (PENNVEST) to finance the extension of water mains.
On October 23, 2001, PAWC answered the complaint, avowing to abide by its tariff and the Commission’s regulations, and filed a motion to dismiss the complaint, under the doctrine of res judicata. Essentially, PAWC states in the motion that the issues raised by the complaint have been definitively litigated and, therefore, the subject complaint should be dismissed. On October 31, 2001, the Office of Consumer Advocate (OCA) intervened and in its filed Public Statement indicated its intent to assist the Township in the prosecution of the complaint, in part, because the Allegheny County Health Department (ACHD) had directed certain residents of the Township to refrain from drinking, and bathing with, water from their private contaminated sources. On December 21, 2001, the Township responded to the motion to dismiss by noting that since the 1993–1996 litigation with PAWC, relied on by PAWC to support its motion to dismiss, facts and circumstances have significantly changed.
After it became apparent that settlement discussions were not going to resolve the complaint, afternoon and evening local hearing sessions were scheduled for and held on August 27, 2002, in the Municipal Building, Township of Collier, Presto, Pa., to afford members of the public the opportunity to testify. Thirty-one members of the public, including residents, business people, and former and current township officials, testified about the problems with private water sources and the need for public water service.

The following listed counsel appeared and participated in this proceeding on or in behalf of the indicated parties: Craig S. O’Connor, Esquire, Michael A. Palombo, Esquire, and Mary C. Barkman, Esquire, on behalf of the Township of Collier; Dianne E. Dusman, Esquire, and Darlene R. Wong, Esquire, Office of Consumer Advocate, in behalf of the Township of Collier; and Thomas P. Gadsden, Esquire, Anthony C. DeCusatis, Esquire, and Susan Simms Marsh, Esquire, on behalf of Pennsylvania-American Water Company.

In anticipation of the hearing session scheduled for and held on January 30, 2003, the parties filed and exchanged written testimony (and supporting exhibits) of their respective witnesses. Testifying in behalf of Collier Township and the OCA were Marilyn J. Kraus, Senior Regulatory Analyst; Terry L. Fought, Engineering Consultant; and David Scott, Environmental Health Specialist II, for ACHD. Testifying in behalf of PAWC were Paul Diskin, Director of Rates and Planning, and Jay Lucas, Operations Manager. Appendix D to OCA’s main brief (OCAMB) is a list of the exhibits it offered for admission into the record. Appendix E to the Company’s main brief (PAWCMB) lists the statements and a summary of exhibits admitted into the record. The parties’ appendices are attached to this decision as Appendices A‑1 and A‑2, respectively.
The record of the proceeding includes the exhibits listed in Appendices A‑1 and A‑2 to this decision, the three interim orders, the parties’ briefs (and supporting items), and the 427‑page transcript of the hearing notes. In addition, the complaint and answer are admitted into the record and identified, respectively, as ALJ Exh. Nos. 1 and 2. The record of the proceeding closed on April 11, 2003. PAWC’s initial and reply briefs (along with a separately bound volume of cited materials) are referenced, respectively, as PAWCMB and PAWCRB. The OCA’s main and reply briefs are referenced, respectively, as OCAMB and OCARB. Collier Township formally joined in OCA’s briefs.
Findings of fact

1.
The Office of Consumer Advocate (OCA) intervened in behalf of the Township of Collier (Complainant, Collier Township, or Township) in the prosecution of the Township’s complaint against Pennsylvania-American Water Company (Respondent, PAWC, or Company). (ALJ Exh. No. 1; OCA Sts. 1 and 2.)
2.
The Township and OCA want the Commission to order PAWC to install facilities to furnish service within the areas defined by the OCA’s witnesses, in Collier Township, Allegheny County, Pennsylvania. (ALJ Exh. No. 1; OCA Sts. 1 and 2.)


3.
PAWC is willing to furnish utility water service, as proposed by Collier Township and the OCA, consistent with its tariff and the Commission’s regulations. (ALJ Exh. No. 2; PAWC St. 1, at 3–7; PAWC Exh. 1‑A.)

4.
The water main extensions proposed by OCA’s witness have an estimated cost of $1,642,809; these extensions are in the areas of (1) Dorrington Road/Cluxton Road/Spring Street, (2) Franklin Street/Gregg Station Road, (3) Steen Hollow Road, (4) Boyds Run Road, (5) Scotts Run Road; and (6) Lewis Road. (OCA St. 1, at 2, 4-5, OCA Exs. TLF-1 and TLF-2, at 1; Joint Ex. 1.)
5.
PAWC’s Tariff Rule 27 incorporates the revenue-justified investment formula set forth in the Commission’s line extension regulations at 52 Pa. Code §65.21 et seq. (PAWC St. 1, at 5-6.)

6.
Under the OCA’s proposal, the required investment from PAWC computed according to Tariff Rule 27 is $6,200 for each residential Bona Fide Service Applicant (BFSA). (PAWC St. 1, at 6.)

7.
The number of possible Bona Fide Service Applicants within the extension areas defined by the OCA’s witness is not known with certainty: There is a maximum of 38 possible service locations within the areas of the proposed project, consisting of 33 regular residential customers, one residential customer who would request a 1‑inch meter, and four business customers that would request service for domestic purposes. (OCA St. 1, at 5; OCA Post-Hearing Ex. 1.)

8.
If all 38 possible service locations would become Bona Fide Service Applicants and would become customers after installation of the mains, the required investment from PAWC would be $249,475. (PAWC St. 1, at 6; OCA Post-Hearing Ex. 1; see PAWCMB, at 21.)
9.
Under the 38 Bona Fide Service Applicants scenario, the investment required from PAWC ($249,475) is $1,393,334 less than the estimated cost of the project, as proposed by the OCA; under the terms of PAWC’s Tariff Rule 27, a customer contribution totaling $1,393,334 would be required. (PAWC St. 1, at 6; compare OCA St. 1, at 4.)

10.
If fewer than 38 Bona Fide Service Applicants became customers, PAWC’s required investment, under Tariff Rule 27, would be greater. (PAWC St. 1, at 6.)

11.
The main extensions proposed by OCA’s witness would not constitute system improvements and would not provide any appreciable benefit to the Company’s existing customers. (PAWC St. 2, at 7–13.)

12.
The main extensions proposed by OCA would not eliminate dead‑ends; OCA’s proposal would increase, in fact, the number of dead‑ends by two; however, if OCA’s proposal were implemented, two otherwise unconnected systems of PAWC’s would be connected. (PAWC St. 2, at 7; NT, at 399–401.)

13.
Eliminating dead‑ends in mains is not necessarily a system improvement. (PAWC St. 2, at 8–9.)

14.
A reasonable cost-benefit analysis must be performed to determine whether the potential benefits of a main installation (e.g., eliminating service problems, increasing fire flows, or increasing reliability) justify the cost of the installation. (PAWC St. 2, at 8–10; NT, at 402, 407.)

15.
OCA did not perform a cost-benefit analysis of its proposed project. (NT, at 402, 407.)
16.
There are no service problems in the areas in which OCA proposes to loop existing mains to eliminate dead-ends. (PAWC St. 2, at 8.)
17.
Fire flows are excellent within existing facilities in the areas in which OCA proposes to loop existing mains: Recent hydrant flow tests show substantial flows (over 1,000 gallons per minute) with high residual pressures (40–50 pounds per square inch). (PAWC St. 2, at 9.)

18.
In each area where OCA proposes to loop existing mains (i.e., Dorrington Road, Boyd’s Run Road, and Steen Hollow Road), no meaningful increase in system reliability would be provided by the proposed main extensions; consequently, the installation costs could not be justified by a reasonable cost-benefit analysis. (PAWC St. 2, at 9-12; Joint Ex. 1.)
19.
The main extensions proposed by the OCA would be revenue‑producing utility plant and, therefore, would not be eligible for cost recovery under the PAWC’s Distribution System Improvement Charge (DSIC). (PAWC St. 1, at 8–11; PAWC St. 2, at 7-13.)
20.
The DSIC is a surcharge mechanism “to recover the fixed costs (depreciation and pre-tax return) of certain non-revenue producing, non-expense reducing distribution system improvement projects completed and placed in service…between base rate cases.” (Petition Of Pennsylvania-American Water Company For Approval To Implement A Tariff Supplement Establishing A Distribution System Improvement Charge, Docket No. P‑00961031 (August 26, 1996); 26 Pa. Bulletin 4485.)

21.
In the proceeding in which the DSIC was approved, the OCA opposed including utility investment in main extensions to serve new customers in DSIC, and the Commission agreed with OCA’s position. (PAWC St. 1, at 9–10.)
22.
Under the Commission’s regulations and PAWC’S tariff, for main extension purposes, Developers and Bona Fide Service Applicants are treated differently. (PAWC St. 1, at 15; PAWC Ex. 1, 3rd Revised Page 72.)

23.
PAWC’s Tariff Rule 23, which was approved by the Commission, applies to main extensions requested by developers of new sites and provides that the PAWC’s investment in those extensions is determined by the 35‑foot rule: Under that tariff provision, PAWC is required to invest the amount per customer equal to the cost of installing 35 feet of the developer‑requested main extension. (PAWC St. 1, at 15.)

24.
The investment amount determined by using the 35-foot rule is the maximum amount the Commission has determined is economically justified for PAWC to invest in main extensions requested by developers. (PAWC St. 1, at 15.)
25.
Assuming that PENNVEST financing could be obtained for the OCA proposed project and assuming that the most favorable rate available from PENNVEST could be obtained, the OCA proposed project would not be economically justified. (NT, at 303.)

26.
It is unlikely that the PENNVEST interest rate could be used in the revenue‑justification investment formula because the Commission’s line extension regulations specifically require the use of a utility’s “current debt ratio and weighted long‑term debt cost rate” and do not permit the use of an interest rate associated with a single debt issue. (52 Pa. Code §65.1 [definition of Debt costs] and §65.21.)

27.
New developments in Collier Township within recent years have produced a many-fold increase in the Township’s tax base, with a concomitant rise in the Township’s budget; over recent years, the Township’s budget has risen from about $500,000 to well over $3 million. (NT, at 221.)
28.
Public‑private partnerships have been accepted and used in Pennsylvania; a public‑private partnership between the Township and PAWC would have the Township seeking grants from public funding sources, raising funds from existing revenue sources, and bond‑financing a portion of the customer contribution. (NT, at 222.)
29.
In the past, Collier Township has received PENNVEST funding. (OCA Cross-Examination Ex. 2A, at 13.)
30.
Many municipalities in PAWC’s service area have partnered with PAWC to bring public water supplies to their residents: Three recent examples are Chartiers Township, Nottingham Township and North Strabane Township, Washington County, Pennsylvania; Chartiers Township, for example, contributed $800,000 to fund main extensions and a booster station to serve the northern tier of that township. (PAWC St. 1, at 16.)

31.
Collier Township has rejected a public‑private partnership with PAWC and insists that PAWC bear the entire cost of solving water supply problems within the Township. (PAWC St. 1, at 16.)

32.
The results of the Water Well Survey conducted by the Allegheny County Health Department (Ex. DS-2), and submitted on December 24, 2002, suffers from methodological and procedural deficiencies that may have introduced contamination from outside sources into the water samples tested. (NT, at 365–366, 385–386; Ex. DS‑2.)
33.
The ACHD Water Well Survey shows the following, with respect to the 28 locations tested (Ex. DS-2):
· Three sites are businesses: One has indicated it will not take public water service and the other two use self-treated (chlorinated) water or bottled water for drinking.

· Three of the 25 homes surveyed are already located adjacent to existing PAWC water mains, but, as of the time of the survey, had not connected; after the well survey was completed, one customer connected to PAWC’s existing main. (NT, at 359–360; 407–410.)
· Four of the remaining 22 homeowners reported no problems with their existing water supplies.

· Sixteen of the remaining 18 do not use water from their private supply for drinking but, instead, purchase bottled water.

· The two remaining homeowners rely on some combination of water provided by water haulers and bottled water for drinking (Davis) or well water and bottled water. In neither case was e.coli detected in the homeowners’ private water supplies. (NT, at 32, 170.)
34.
Reasonably priced, effective, and available means exist for residents of Collier Township to obtain safe drinking water supplies even in the absence of good wells. (NT, at 375; 377.)

35.
Ultra-violet disinfection systems cost about $800 to install and about $100 a year to operate. (NT, at 375.)

36.
Collier Township residents can be ensured of safe drinking water supplies by the use of cisterns that are properly installed and maintained, that are filled with only good quality water from DEP‑permitted water haulers, and that have the added level of protection of ultra‑violet disinfection. (NT, at 377.)

37.
A number of residents of Collier Township who do not receive utility water service from PAWC have problems with their private water supplies, but PAWC is not responsible for these problems and is not obligated to eliminate or to correct these problems at its sole cost and expense.
discussion
Collier Township’s complaint alleges by implication that PAWC violated the Public Utility Code (Code).
 The implied allegation is that PAWC has failed to furnish adequate or reasonable service by failing to extend its water mains, at its sole cost, as it has done for other residents of Collier Township. A number of residents of Collier Township who do not receive utility water service from PAWC have problems with their private water supplies. PAWC answers the complaint by stating that it is willing to extend its mains to bona fide service applicants consistent with its commission‑approved tariff, which provides that applicants pay the cost of main extensions that exceeds the investment required by the Company’s tariff. As the intervenor in support of the Township, OCA proposes a project, the completion of which at PWCA’s sole cost would satisfy the Township’s complaint.
The outcome of this case is controlled by the Commission’s line extension regulations at 52 Pa. Code §§65.1 and §§65.21-65.23.
 The line extension regulations were three years in the making
 and reflect the Commission’s definitive statement on how requests for main extensions by bona fide service applicants are to be resolved. Just and lawful resolution of these requests require balancing the interests of the applicant for service, the utility, and the utility’s existing customers (27 Pa. Bulletin 800):
Determining exactly how this balance should be struck has been the subject of considerable uncertainty and litigation over the years before the Commission. Thus, the purpose of this rulemaking is to create a fair, reasonable and predictable economic standard to address this regulatory problem that will eliminate uncertainty and greatly reduce the litigation in this area.

PAWC’s commission‑approved Tariff Rule 27 reflects its obligation under 52 Pa. Code §65.21 to set forth in its tariff the conditions, consistent with the directives in the regulation, under which it will extend service to a bona fide service applicant within its service territory. The Commission’s regulation contains a formula to be used, using a utility’s data in the formula, to compute the utility’s required investment in an extension project proposed by a bona fide service applicant. If the costs (specified in the regulation) of constructing the proposed extension are not covered by annual revenue from the project, the utility is permitted to request from the applicant, as a condition for extending its mains, a contribution from the applicant. The formula for this computation appears at 52 Pa. Code §65.21(3):
	X
	=
	[AR – OM] divided by [I + D]; and,

	AR
	=
	the utility’s annual revenue

	OM
	=
	the utility’s operating and maintenance costs

	I
	=
	the utility’s current debt ratio multiplied by the utility’s weighted long-term debt cost rate

	D
	=
	the utility’s current depreciation accrual rate





Using PAWC data in the formula results in a Company-required investment for each residential bona fide service applicant of $6,200,
 calculated as follows:

	Average Annual Revenue
	
	$   424

	Less: Operating and Maintenance Expense
	
	     104

	Subtotal
	
	$   320

	Divided by:
	
	

	     Depreciation Rate for 8” Mains
	1.08%
	

	     Plus: Weighted Cost of Debt
	4.08%
	

	     Composite Rate:
	
	0.0516

	Company Investment
	
	$6,200


The number of customers that would take service if the OCA’s proposed project were built is not known. Using the maximum number of possible service locations (34 residentials and 4 businesses), the total investment PAWC would be required to make in the project is $249,475, calculated as follows:

	Number of Potential Customers
	Investment Per Customer
	Total Investment

	33 Average Residential Customers
	               $6,200
	        $204,600

	  1 Residential Customer (1-in. meter)
	                 8,975
	              8,975

	  4 Business Customers (1-in. meters)
	                 8,975
	            35,900

	Total
	
	        $249,475


With 38 bona fide service applicants, the investment required by PAWC ($249,475) is $1,393,334 less than the estimated cost of the project, as proposed by the OCA. Under the terms of PAWC’s Tariff Rule 27, a customer contribution totaling $1,393,334 would be required to complete the project. If, as the Township requests, PAWC were directed to construct the project at its sole cost, the cost (using OCA’s figures) for each of the 38 service locations would be $43,232.
Under Section 1501 of the Code, a jurisdictional public utility, like Pennsylvania-American Water Company, has a duty to “furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such…extensions…to such…facilities as shall be necessary or proper for the accommodation, convenience, and safety of…the public.”
 Collier Township is within PAWC’s exclusive service territory, and PAWC furnishes water service to parts of the Township. Section 1502 of the Code prohibits a utility from unreasonably discriminating in favor of or against customers or classes of customers.
 To sustain its complaint, the Township has the burden proving that PAWC, by insisting on the validity and applicability of its Tariff Rule 27, violates a statute that the Commission has jurisdiction to administer or violates a regulation or order of the Commission.

A person who or that brings a complaint against a jurisdictional public utility, under Section 701 of the Code, alleging that the utility has violated its statutory service duty, under Section 1501 of the Code, or has discriminated against the complainant, under Section 1502 of the Code, incurs the burden of proving by a preponderance of substantial evidence adduced at hearing that the utility has failed to discharge these statutory duties.
 In general, in order to prevail on a complaint, a person, like the Complainant, must demonstrate, according to both statutory‑ and decisional‑law criteria, that the respondent utility has violated a “statute which the Commission has jurisdiction to administer” or violated a “regulation or order of the Commission.”

Subsection 332(a) of the Code, 66 Pa.C.S. §332(a), is construed and applied by the Commission to require a party seeking relief from the Commission, as the Complainant is in this proceeding, to bear the burden of producing, and coming forward with, evidence and to bear the ultimate burden of persuading the Commission by a preponderance of evidence that the relief sought is warranted under the circumstances.

The Township and OCA contend that PAWC should “be required to provide water utility service to the unserved portions of Collier Township without mandatory ‘contributions in aid of construction’ to meet the compelling public need for domestic water and public fire service pursuant to its obligation to serve under the Public Utility Code, Commission regulations and precedent, and PAWC’s tariff rules governing main extensions to bona fide service applicants[.]”
 OCA advocates using a “least-cost approach to estimating the costs of construction and financing of the line extension,” which will result in construction of the project without customer contributions.
 This approach, according to OCA, would not result in PAWC experiencing any “negative impact on its ability to earn a return on its investment in the long term.”
 Alternatively, if it is determined that customer contributions are required in this case under 52 Pa. Code §65.21 and Tariff Rule 27, then an exception to these is supported by Sections 1501 and 1505 of the Code, case precedent, and the “compelling public need in this case.”

The OCA vigorously argues from pronouncements in Ridley Township v. Pa. P.U.C. (Ridley Township), 
 a 1952 Superior Court decision, that given PAWC’s exclusive right to serve those within OCA’s proposed project areas together with PAWC’s statutory duty to serve and the residents’ need for service, PAWC should be required to extend its mains to meet that need of those residents in Collier Township who are without public water service.
 OCA emphasizes that the court in Ridley Township said that the “primary object of public service laws is not to establish a monopoly or to guarantee the security of investment in public service corporations, but first and at all times to serve the interests of the public.”

As the Commission promulgated its final line extension regulation (52 Pa. Code §65.21), it was aware of the Ridley Township court’s pronouncements and in discussing the meaning and intent of its final regulation, it cited Ridley Township (27 Pa. Bulletin at 801):
The basis of this customer contribution [determined in accordance with the regulation] is that, absent a reasonable contribution to the line extension’s construction costs, the utility would experience a negative (less than zero) equity return on the line extension. Indeed, it appears to us that a line extension that yields a negative equity return, representing an economic loss on the transaction, is one that begins to “materially handicap the utility in securing a fair return on all of its operations,” Ridley, 172 Pa. Superior Ct. at 497, 94 A.2d at 171, as well as one that unfairly asks existing customers to subsidize the costs of serving a new customer.
Clearly, the Commission’s regulation cannot be disregarded or an exception to the regulation found based on Ridley Township or OCA’s argument on this issue.
The OCA does not challenge the Commission’s authority to promulgate the line extension regulation, nor does it argue that the regulation was not duly adopted. Consistent with legal precedent, the Commission held in Statement Of Policy On Expanded Interconnection For Intrastate Special Access
 that its regulations have the force and effect of law and are determinative of the issues addressed by the regulations:
The most frequently noted distinction between a regulation and statement of policy is that a regulation has the force and effect of law and is finally determinative of the issue, whereas a statement of policy is merely an announcement to the public of the policy which the agency hopes to implement in future rulemakings or adjudications. This distinction has developed based on Federal and State court decisions.

* * *

A regulation has the force and effect of law and is unequivocally determinative of the issue. Pennsylvania Human Relations Commission v. Norristown Area School District, Baker v. Department of Public Welfare, 93 Commw. Ct. 632, 502 A.2d 318 (1985) and Lopata v. Pa. Unemployment Compensation Board of Review, 507 Pa. 570, 493 A.2d 657 (1985).
As a consequence of a regulation’s status—having the force and effect of law—the Commission cannot “ignore or fail to apply its own regulations.”

While OCA implicitly agrees that PAWC’s Tariff Rule 27 conforms with the Commission’s line extension regulation, it nevertheless argues that the Commission has the power to require an exception to the terms of Tariff Rule 27 or, alternatively, to find that PAWC’s interpretation of its Rule 27 is contrary to the intent of the Commission’s regulation.

Regarding the sought after finding of an exception to Rule 27, OCA takes issue with PAWC’s position that its computation of the Company‑required investment in the proposed project is the Company’s maximum required investment. In support of this, the OCA advances the notion that if the Commission finds that its regulations or a utility’s tariff rules are inconsistent with Section 1501 of the Code, the Commission must require more of a utility than “the literal language of its tariff rules or regulations” require. The OCA’s argument makes sense only when it is an appellate court reviewing a claimed dissonance between a Commission regulation and the Public Utility Code. On the other hand, the Commission could enforce a finding that a tariff rule or the application of a tariff rule is inconsistent with Section 1501 of the Code or its regulations. Obviously, as the OCA points out, an interested person as a complainant has the right to show that a utility’s tariff rule is unreasonable in its application to a particular set of circumstances.
 The pertinent circumstances in this case are the sizable customer contribution required under Tariff Rule 27 ($37,032 per customer—assuming 38 customers) and the need for the service, which OCA characterizes as a “compelling” need.

Contrary to the OCA’s apparent analysis, the Commission’s line extension regulation (52 Pa. Code §65.21) defines a maximum required investment that the Commission may insist on from a utility but defines only a minimum investment that a utility may choose to make if, in the utility’s judgment, an above‑minimum investment is justified for good business reasons. Subsection 65.21(2) appears as follows:
If the annual revenue from the line extension will not equal or exceed the utility’s annual line extension costs, a bona fide service applicant may be required to provide a customer advance to the utility’s cost of construction for the line extension.
(Emphasis added.) The Commission explained its reason for using may instead of shall in this provision (Re Line Extensions, 27 Pa. Bulletin at 802):

We note here that the April 8, 1996, [sic] comments of the IRRC [Independent Regulatory Review Commission] staff recommend replacing the word “may” with “shall,” which would result in the creation of a rule requiring a utility to charge a customer contribution in all circumstances if the formula reveals that the projected annual revenue from the line extension will not exceed the utility’s annual line extension costs. In developing this regulation, we intended to create a rule which sets the minimum dollar amount which utilities must pay toward the cost of a line extension. However, it was not our intention to limit the utility’s 
ability to fund more of the line extension costs if, for legitimate business reasons, the utility desires to do so.


Although we perceive a real need to protect bona fide service applicants from overly zealous utilities which would prefer to charge the entire cost of a main extension to the applicant in each instance, we have not perceived a need to protect utilities from themselves. Utilities do not as a rule, make uneconomic or irrational business decisions by offering to fund their own line extensions when they are permitted to ask for a reasonable customer contribution.


Further, a mandatory customer contribution amount would serve no useful purpose since it would create a situation where a utility which desires to fund more of a given line extension than is contemplated by the formula must come before the Commission and ask for a waiver of the rule….[C]hanging the minimum requirement to a hard and fast rule would mean that companies wishing to be more generous would have to seek a waiver of the rule and, in our judgment, make this regulation unnecessarily burdensome and inflexible….
(Emphasis added.) This explanation by the Commission of its regulation leaves no doubt but that the Commission interprets its regulation to mean that a utility may rely on the regulation and deem the required investment, using the regulation’s formula to compute the investment, to be its maximum investment, or the utility may have business reasons for investing more than the required investment, without seeking the Commission’s approval for the expenditure. Only at the utility’s option does the formula produce a minimum investment. There is nothing to suggest in the permissive use of may in the regulation that the Commission can direct a utility to invest more than the required investment, computed using the regulation’s formula.

As justification for the Commission to order PAWC to construct mains, at its sole cost—i. e., irrespective of the Commission’s regulations and the Company’s Tariff Rule 27—to serve township residents within the areas specified by the OCA, the OCA cites the public need and safety, which is characterized as a “compelling” need.
 The OCA marshals considerable evidence in support of the need of the township residents, not the Complainant, for public water service. But even in densely populated Allegheny County, this level of need for public water service is not unique in the county.
 The OCA cites no Commission precedent or other legal authority established after the Commission’s line extension regulations were promulgated to support the conclusion that public need can rise to a level requiring disregard or waiver of the Commission’s regulations. It would take a situation of near catastrophic proportions to invoke the Township and OCA’s rationale for finding an exception to 52 Pa. Code §65.21. As an affluent township that is able to furnish municipal waste water service to its residents,
 the Township, as Complainant, has not shown more than a need for water service. That need does not trump the Commission’s regulations and require PAWC to finance, and its ratepayers to pay for, the proposed main extensions.
The OCA first argues that the circumstances of this case justify an exception or waiver of Tariff Rule 27. Second, the OCA argues that PAWC’s interpretation of Tariff Rule 27 is unlawful if the rule defines the maximum required rather than the minimum required company-investment in line extensions. These arguments have been discussed above. Third, the OCA offers three matters for the Commission to consider in support of the Township’s position that PAWC should be ordered to construct the proposed mains at its sole cost, i.e., without customer contributions in aid of construction (CIAC): (1) improved reliability to existing customers, (2) least‑cost principles should apply in estimating extension costs, and (3) other economic factors.
 
As a basis for attempting to show that the cost to PAWC to construct the proposed project could be less than PAWC represents, OCA contends that its proposal will improve reliability of service to many of PAWC’s existing customers.
 If OCA were successful in showing that the proposal would result in system improvements, the costs of the proposed mains “arguably” could be included in PAWC’s Distribution System Improvement Charge (DSIC) and exempted from the application of Tariff Rule 27.
 The DSIC is a surcharge mechanism “to recover the fixed costs (depreciation and pre-tax return) of certain non-revenue producing, non-expense reducing distribution system improvement projects completed and placed in service…between base rate cases.”
 OCA concludes that whether all or part of its proposed extensions are eligible for DSIC treatment, the resulting improved reliability to PAWC’s existing customers should favor requiring service without CIAC.

OCA finds improved reliability to existing customers under its proposal by the elimination of dead‑ends in PAWC’s mains. Although OCA acknowledges that its proposal in fact would result in a net increase in the number of dead‑ends, fewer customers overall would be affected by dead‑ends.
 Citing 52 Pa. Code §65.18, the OCA notes that the Commission favors the elimination of dead‑ends to provide adequate water circulation and maintain proper water quality.
 However, the utility’s design of distribution systems under this regulation is expressly subject to the “[i]nsofar as practicable,” standard. As PAWC argues, it is not practical to require it to invest over $1 million “to eliminate dead end mains where, as in this case, no water quality problems exist, fire flows are excellent, and all applicable reliability standards are being met.”
 The OCA offered nothing to rebut this assertion or to rebut the underlying evidence supporting it.
PAWC argues persuasively that no portion of the cost to construct the main extensions proposed by OCA would be eligible for DSIC recovery, and if some portion were eligible, that portion should not be exempt from Tariff Rule 27 and the Commission’s regulations.
 In PAWC’s proceeding before the Commission to institute the DSIC,
 the Commission said that tariffs filed to implement the DSIC should provide for “elimination from eligibility of…the costs of extending facilities to serve new customers….”
 Clearly, the purpose of OCA’s proposed main extensions is to serve new customers and those costs cannot be included in the DSIC. Extending mains beyond what might be necessary to serve new customers in order to get some incidental and incremental system improvement would not be sufficient to make any portion of the Company investment DSIC eligible. The declared purpose of the DSIC “to recover the fixed costs (depreciation and pre-tax return) of certain non-revenue producing, non-expense reducing” projects (between rate cases) would be perverted if used to recover the cost of revenue producing main line extensions, when the justification for eligibility was some possible incremental system improvement.
The second consideration OCA offers to the Commission in support of the Township’s position is the application of least‑cost principles in estimating main extension costs.
 The consideration arises out of PAWC’s proposing to use a 12‑inch line on the Dorrington Road extension, proposed by OCA, instead of a less costly 8‑inch line.
 The difference in cost is $19,170 where $1.6 million is at issue. While PAWC did not retreat from its position that the 12‑inch line is the appropriate size to be used, it offered to compute the cost of the Dorrington installation based on an 8‑inch line if that would help resolve this matter.
 This consideration is de minimis, and has no effect on the outcome of this case.
Lastly, the OCA urges the Commission to consider other economic factors supporting construction of its proposed project without CIAC.
 These factors include (a) that DSIC was not implemented until after the Commission promulgated its line extension regulations, resulting in an inequitable situation, (b) that PAWC has improperly benefited from its failure to make service available to all the residents of the Township, and (c) that PAWC has available to it loans and grants through PENNVEST that could be used to construct OCA’s proposed project.
OCA argues that because the DSIC was implemented after the Commission’s extension regulations and because DSIC revenues are not included in PAWC’s break-even analysis, an inequitable situation is created for residents of the Township who might want to connect to the proposed extensions.
 Based on the following quote from testimony in support of OCA’s position,
 OCA concludes that, with CIAC required, new Township “customers would be paying more on a percentage basis toward system‑wide distribution improvements than the increase that would be experienced by customers generally with the placement of the new Collier mains in rate base”
:
[I]f the Collier project were completed under PAWC’s main extension tariff, the customers who connect would pay 0.73% (and any subsequent increases) over the base rates that are considered in PAWC’s break-even formula, for improvements to other areas of the system (as well as their own). In comparison, if no CIAC was paid by the Collier customers and the “uneconomic” portion of the project cost ($459,409, as identified previously) was placed in rate base, the impact on the total residential revenues allowed in the last base rate case would be approximately 0.03%.

While the Commission may consider the equities of this further, it is not at all clear how departing from the requirements of the Commission’s line extension regulations and PAWC’s Tariff Rule 27 is justified by OCA’s analysis.

OCA points out that from September 30, 2002, to September 30, 2003, PAWC’s retained earnings increased by $17 million.
 PAWC’s witness conceded that the impact on PAWC of constructing the proposed project without CIAC could “possibly” be miniscule.
 OCA apparently suggests that because of this possibility, PAWC should construct the project at its sole cost. This disregards, of course, the principle that as the return on the equity of a project approaches zero or lower, the project becomes an undue burden on the utility and its ratepayers.
OCA goes on to argue that PAWC is guilty of “cream skimming” because PAWC’s predecessor utility abandoned a plan under which those now in need of utility water service would have been served. PAWC has further benefited, according to OCA, because numerous new developments in the Township have allowed PAWC to add customers at a cost of only $800–$900 a customer and those customers in new developments use 2.25 times the amount of water used by the average residential customer. The higher than average usage is reflected in the expected revenues used in the formula to compute the Company‑required investment in main extensions.
 OCA’s point apparently is that because PAWC has had a profitable experience in Collier Township, any profits deemed to be excessive should offset CIAC. On this record, no finding of excessive profits or “cream skimming” can be found.
Finally, OCA points out that PAWC has available to it loans and grants through PENNVEST that could be used to construct OCA’s proposed project. PAWC’s witness agrees that when PENNVEST funding is used to construct a project like the one proposed here, all interested parties benefit – PAWC’s shareholders, existing customers, and customers from the project.

PAWC correctly notes in response to OCA’s PENNVEST position that there is no evidence that the proposed main extensions would qualify for a PENNVEST loan or that approval would be forthcoming. And, notes PAWC, the Commission has said that capital additions funded with PENNVEST loans may not be included in DSIC.
 Apparently, then, OCA is making an alternative argument to its DSIC-eligible argument discussed above.
Another shortcoming to OCA’s PENNVEST position is that the Commission’s regulation at 52 Pa. Code §65.21(3) specifies that a utility use its “weighted long‑term debt cost rate” when computing a company‑required or revenue‑justified investment.
 Using a single PENNVEST loan rate, as OCA recommends, is in contravention of the Commission’s regulation. Nevertheless, PAWC takes PENNVEST’s current lowest loan rate and demonstrates, by its computation, that the use of the low PENNVEST loan rate does not make the OCA-proposed project economically justified.

In conclusion, both the evidence and the law show that PAWC cannot be ordered to extend its water mains, at its sole cost, to parts of the Township designated by OCA and the Township. The Township and the OCA have shown that there is a need in parts of Collier Township for a safe, reliable water supply for some of the residents. Because a need has been shown does invoke a duty of PAWC to construct uneconomic main line extensions to satisfy that need. The record shows a number of options by which the residents’ need may be satisfied.
The record does not show, as it must for the Complainant to prevail on its complaint, that the circumstances presented justify waiving or finding an exception to 52 Pa. Code §65.21 or that PAWC’ Tariff Rule 27 is interpreted or applied in any way at variance with 52 Pa. Code §65.21. Considerable time, effort, and input went in the Commission’s final line extension regulations. A demonstrated need for a safe, reliable water supply by some of the residents is not a sufficient basis for abrogating the Commission’s thoroughly considered regulations. Consequently, the Township’s complaint is denied and dismissed.
conclusions of law

1. The Commission has jurisdiction over the parties to and the subject matter of this proceeding.

2. The Complainant, as the party seeking affirmative relief from the Commission, has the burden of producing persuasive evidence of those facts necessary to support \granting the relief sought or other appropriate relief. 66 Pa.C.S. §332(a).

3. The Commission’s duly adopted regulations have the force and effect of law and are binding on the Commission and the parties.
4. PAWC’s Tariff Rule 27 has been approved by the Commission and, therefore, is presumed to be just and reasonable and has not shown to be otherwise.

5. The evidence of record fails to establish that Pennsylvania-American Water Company furnished inadequate, inefficient, unsafe, or unreasonable water utility service. 66 Pa.C.S. §1501.

6. The evidence of record fails to establish that Pennsylvania-American Water Company has unreasonably discriminated against the Complainant.  66 Pa.C.S. §1502.

7. There is no competent, persuasive evidence to support the conclusion that Pennsylvania-American Water Company violated a “statute which the Commission has jurisdiction to administer” or violated a “regulation or order of the Commission.” 52 Pa. Code §5.21(a) and 66 Pa.C.S. §701.

ORDER

THEREFORE,

IT IS ORDERED:
1.
That the complaint captioned Township of Collier v. Pennsylvania-American Water Company, at Docket No. C‑20016207, is denied and dismissed because of the Complainant’s failure to carry the burden of proof.
2.
That the motion of Pennsylvania-American Water Company to dismiss the complaint captioned Township of Collier v. Pennsylvania-American Water Company, at Docket No. C‑20016207, is denied as being moot.
3.
That the complaint proceeding captioned Township of Collier v. Pennsylvania-American Water Company, at Docket No. C‑20016207, is terminated and the record to be marked “closed.”

Date:  January 20, 2004



___________________________________







James D. Porterfield
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