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HISTORY OF THE PROCEEDINGS



Robert J. Boswell (Complainant) filed a Complaint against PPL Electric Utilities Corporation (Respondent or PPL) with the Commission on September 27, 2003, asking that the Commission “eliminate the unnecessary charge” that he is required to pay on his monthly electric bill.  PPL filed its Answer and Preliminary Motions on November 10, 2003, denying that Complainant had been improperly billed.  PPL admitted that the electric billings include distribution, generation, transition, and transmission charges, together with a Pennsylvania tax adjustment surcharge at 1.26 percent, and that all charges are consistent with the PPL tariff.  



PPL avers that the Complaint is insufficient as to substance as a matter of law and moves this Commission to dismiss it accordingly.



Complainant did not file a response to the PPL Motion to Dismiss.



The Motion was assigned to me by Motion Judge Assignment Notice issued December 23, 2003.  The time for response has run, and the motion is now ready for decision.

FINDINGS OF FACT


1.
On September 30, 2003, Robert J. Boswell, 629 Woodcrest Avenue, Lititz PA 17543, filed a formal Complaint with the Commission.



2.
On November 10, 2003, PPL filed its Answer with Preliminary Motions, denying that Complainant had been billed improperly and averring that all charges appearing on Complainant’s bill are authorized by PPL’s tariff.



3.
With PPL’s Answer is a Preliminary Motion filed pursuant to 52 Pa. Coded § 5.101(a)(3) seeking dismissal of the Complaint as insufficient as to substance as a matter of law.



4.
Attached to PPL’s Answer with Preliminary Motions is a photocopy of its bill to Complainant due October 29, 2003, as well as photocopies of relevant tariff provisions supporting its claim that each charge listed on the Complainant’s bill is authorized by PPL’s tariff.



5.
PPL’s Certificate of Service indicates that it served its Answer with Preliminary Motions on Complainant on November 10, 2003.



6.
Commission regulations provide that an answer to a preliminary motion is due within 10 days of the date of service.



7.
The time period for filing an answer to PPL’s Preliminary Motion has run.



8.
Complainant has not filed an answer to PPL’s Preliminary Motion to dismiss.

DISCUSSION



A preliminary motion to dismiss which challenges the substantive sufficiency of a complaint is permitted under Commission regulations.  52 Pa. Code § 5.101(a)(3).  A motion to dismiss which challenges the sufficiency of a complaint is similar to a preliminary objection in the nature of a demurrer.  Jamieson v. Pa. Bd. of Probation and Parole, 478 A.2d 152 (Pa. Cmwlth. Ct. 1984); Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, PUC Docket No. C-009935435 (July 18, 1994).  The motion may be granted only if the complaint is clearly insufficient to establish the complainant’s right to relief.  For decisional purposes, the Commission must assume that the facts alleged in the complaint are true.  Marinoff v. Bell Telephone of Pennsylvania, 75 Pa. PUC 489, 491 (1991).  



In the present Complaint, the factual allegation section reads:  Why are we charged accessoral charges in addition to the amount for electricity used? 



And the remedy portion reads:  Eliminate the unnecessary charge.



Therefore, the factual allegations are that PPL has “accessoral” and “unnecessary” charges on Complainant’s bill.  There is no allegation that the amounts listed are incorrect, simply extra and unnecessary.  


PPL’s attachments to its Answer and Preliminary Motions support its defense.  The page entitled “Understanding Your Bill” indicates that the following are listed on the bill:  customer charge, distribution charge, generation charges, transition charges, and transmission charges, as well as the PA Tax Adjustment Surcharge.  PPL’s explanation for each, listed as “General Information,” reads as follows:



Generation prices and charges are set by the electric generation supplier you have chosen.  The Public Utility Commission regulates distribution prices and services.  The Federal Energy Regulatory Commission regulates transmission prices and services.



PPL Electric Utilities uses about $8.36 of this bill to pay state taxes.  In addition, about $3.71 of this bill pays the PA Gross Receipts Tax.



The Transition Charge includes an Intangible Transition Charge (ITC) and the applicable gross receipts tax which together amount to $11.39.  The ITC is a per usage charge approved by the Public Utility Commission which PPL Electric Utilities collects as agent for PPL Electric Utilities Transition Bond Company LLC and which that company uses to service debt incurred to recover a portion of PPL Electric Utilities’ stranded costs.  The gross receipts tax, which is collected for the Commonwealth of Pennsylvania, is equal to 4.4% of the ITC.



The other attachments are pages from PPL’s tariff, clearly marked as such, which list the applicable rate for Complainant, including a listing of the charges mentioned above.  



Complainant does not allege that PPL’s tariff or the rates reflected in the tariff are unreasonable.  A utility’s lawfully filed tariff has the force and effect of law and is binding on the utility, the customer, and the Commission unless found to be unreasonable.  Brockway Glass Co. v. Pa. Publ. Util. Comm’n, 437 A.2d 1067 (Pa. Cmwlth. Ct. 1982); Popowsky v. Pa. Publ. Util. Comm’n, 647 A.2d 302 (Pa. Cmwlth. Ct. 1994); Pennsylvania Electric Co. v. Pa. Publ. Util. Comm’n, 663 A.2d 281 (Pa. Cmwlth. Ct. 1994).   


A formal complaint must set forth “[T]the act or thing done or omitted to be done or about to be done or omitted to be done by the respondent in violation, or claimed violation, of a statute which the Commission has jurisdiction to administer, or of a regulation or order of the Commission.”  52 Pa. Code § 5.22(a)(5).  This language is taken directly from the Public Utility Code, 66 Pa. C.S. § 701.  Since Complainant has not set forth any violation of a statute or regulation or order of the Commission, nor so much as an allegation that the tariff is unreasonable, the Complaint is insufficient as a matter of law.  The Motion to dismiss must be granted. 



The Commission is empowered to “dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.”  66 Pa. C.S. § 703(b), 52 Pa. Code § 5.21(d).  A hearing is necessary only to resolve disputed questions of fact, and when the question presented is one of law, the Commission need not hold a hearing.  Lehigh Valley Power Comm. v. Pa. Publ. Util. Comm’n, 563 A.2d 548 (Pa. Cmwlth. Ct. 1989); Edan Transportation Corp. v. Pa. Publ. Util. Comm’n, 623 A.2d 6 (Pa. Cmwlth. Ct. 1993).  Since this case involves a dispositive question of law, then no factual issue exists which would affect the Commission’s ability to decide the case.  Without factual issues, no hearing is necessary, nor would one be in the public interest.



Accordingly, the Motion to dismiss is granted without hearing.

CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties to this Complaint.



2.
A preliminary motion to dismiss which challenges the substantive sufficiency of a complaint is permitted under Commission regulations.  52 Pa. Code 
§ 5.101(a)(3).  


3.
A motion to dismiss which challenges the sufficiency of a complaint is similar to a preliminary objection in the nature of a demurrer.  



4.
The motion may be granted only if the complaint is clearly insufficient to establish the complainant’s right to relief.  For decisional purposes, the Commission must assume that the facts alleged in the complaint are true.  



5.
A utility’s lawfully filed tariff has the force and effect of law and is binding on the utility, the customer, and the Commission unless found to be unreasonable.  



6.
A formal complaint must set forth “[T]the act or thing done or omitted to be done or about to be done or omitted to be done by the respondent in violation, or claimed violation, of a statute which the Commission has jurisdiction to administer, or of a regulation or order of the Commission.”  52 Pa. Code § 5.22(a)(5).  



7.
A hearing is necessary only to resolve disputed questions of fact, and when the question presented is one of law, the Commission need not hold a hearing.  



8.
A hearing is not necessary in the public interest in this case.

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the Complaint filed by Robert J. Boswell against PPL Electric Utilities Corporation at PUC Docket No. C-20031440, is dismissed and the record marked closed.

Dated:
January 23, 2004



_______________________________








Susan D. Colwell








Administrative Law Judge
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