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INITIAL DECISION

Before

Fred R. Nene        

Administrative Law Judge

history of the proceeding
On June 6, 2003, Charles E. Houser  (“Complainant”) filed a formal complaint with the Commission appealing an earlier decision of the Bureau of Consumer Services (“BCS”) which had established a payment plan whereby he could pay off the balance on his gas utility account and continue to receive service from The Peoples Natural Gas Company (“Respondent”).  
The Respondent filed a timely answer and a telephonic hearing was scheduled to be held at 10:00 a.m. on January 20, 2004.  The Complainant failed to appear as scheduled.  Peoples Natural Gas Company was present by counsel.  The company produced evidence regarding the current status of Mr. Houser’s account and moved the Commission to dismiss the complaint for Mr. Houser’s failure to appear and present evidence.  The record, which closed immediately following the hearing consists of a tape recording of the proceeding.
findings of fact

1. Charles E. Houser has an active account for residential gas service provided by Peoples Natural Gas Company.  The balance due on that account at the time of the hearing is $3,496.00.
2. On May 20, 2003, in response to an informal complaint, the BCS directed Mr. Houser to make a lump sum payment to Peoples Natural Gas in the amount of $1,000.00 by June 9, 2003.
3. The BCS further directed Mr. Houser to pay his regular budget amount (then $114.00) plus $60.00 each month toward arrears (then $2,843.32). 
4. Mr. Houser made no payments pursuant to the BCS decision.  The last payment made on his account was in the amount of $164.00 and was made on March 6, 2003.
5. Since the time of the BCS decision, Mr. Houser’s gas consumption, including the required lump sum payment totals $1,794.00 and is calculated according to the following due dates:
June 9, 2003
 $1,000.00 lump sum
July 2003  
134.00 budget amount
August 2003

134.00 budget amount
September 2003
134.00 budget amount
October 2003
134.00 budget amount
November 2003
      129.00 budget amount
December 2003
      129.00 budget amount



      $1,794.00

discussion

When I telephoned the Complainant at the scheduled time, a recording at 412-751-2051 asked me to leave a message.  I identified myself and requested Mr. Houser to return my call within fifteen minutes or else the hearing would proceed without him.  There was no return call.  At 10:15 a.m., I contacted counsel for the Respondent who offered one witness to describe the current status of Mr. Houser’s account.  Counsel then moved the Commission to dismiss the complaint with prejudice for Mr. Houser’s failure to appear.  Peoples Natural Gas is entitled to have that motion granted.  See: Jefferson v. UGI Utilities, Inc., Z-00269892 (entered December 26, 1995).
The legal requirements of due process are met when the Commission offers a complainant and respondent an opportunity to present evidence in support of their positions on the issue or issues in dispute.  Since the Commission sent a notice of the scheduled hearing to Mr. Houser on September 26, 2003, and I issued a prehearing order on October 1, 2003 restating where and when I would contact the parties by telephone, and since these notices were sent by regular mail and were not returned by the U.S. Postal Service as undeliverable, there is a legal presumption that Mr. Houser knew of the scheduled hearing.  See: Samaras v. Hartwick, 698 A.2d 71 (Pa. Super. 1997).

In formulating a payment plan following a formal complaint the Commission starts with the plan devised by the BCS.  See: Claypool v. T.W. Phillips Gas and Oil Co., Z-00248730 (entered December 22, 2003).  Unless there is evidence of a change in the complainant’s financial situation the Commission will reinstate the BCS payment terms and require a catch-up lump sum payment equal to all the BCS payments which were missed.  Here, Mr. Houser is shown to be $1,794.00 behind in making payments.  That amount is likely to change before the Commission issues it final Order in this matter.  Accordingly, I will direct the Respondent to update the amount of arrearages and will require the Complainant to pay the revised catch-up amount or risk termination of his gas utility service.  See: Stammel v. PG Energy, C-20027994, (entered May 21, 2003).
conclusions of law

1. The Commission has jurisdiction over the parties to and the subject matter of this dispute

2. Failure to appear to a duly noticed hearing will result in a dismissal of a complaint with prejudice.
3. Without mitigating factors being presented, a complainant will be required to make a lump sum payment representing missed consumption payment resulting from non-compliance with the controlling Bureau of Consumer Service decision..

order

THEREFORE,

IT IS ORDERED:

1. That the complaint of Charles E. Houser v. The Peoples Natural Gas Company d/b/a Dominion Peoples at Docket No. C-20030519 is dismissed with prejudice for failure to prosecute.
2. That within 15 days of the Commission’s final Order in this matter Peoples Natural Gas shall issue a bill to Charles E. Houser which represents the missed consumption payment resulting from non-compliance with the BCS decision and includes the lump sum payment of $1,000.00 which had been ordered at Case No. 1351471 dated May 20, 2003.
3. That Charles E. Houser shall pay Peoples Natural Gas the amount of the bill calculated in accordance with Ordering Paragraph 2 within 60 days of its issue.

4. That beginning with the first bill due after the date of the Commission’s final Order in this matter, Charles E. Houser shall pay to Peoples Natural Gas his monthly budget amount for gas utility service plus $60.00 each month toward the arrearage due.

5. That as long as Charles E. Houser complies with the terms of this Order, Peoples Natural Gas shall not suspend or terminate his gas utility service except for valid safety and/or emergency reasons or assess a late payment or finance charge against his account.

6. That in the event that Charles E. Houser fails to comply with the terms of this Order, Peoples Natural Gas is authorized to terminate his gas utility service in accordance with the Commission’s regulations in Chapter 56 of Title 52 of the Pennsylvania Code.

Date:  January 21, 2004



___________________________








Fred R. Nene








Administrative Law Judge
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