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HISTORY OF THE PROCEEDING


On June 17, 2003, Daniel T. Yastishock (Customer) filed a formal complaint which alleged an overbilling by PPL Electric Utilities Corporation (Utility).  On July 15, 2003, Utility filed an answer which denied an overbilling and alleged that Customer's billings were correct according to a test of Customer's electric meter and a survey of the electric usage attributable to Customer's home appliances.



By a written notice sent to the parties on or about November 13, 2003, Customer and Utility were informed that a telephonic hearing on Customer's complaint would be held at 10:00 a.m. on Friday, January 23, 2004.  The hearing was set for a Friday to accommodate Customer because his complaint specified that he worked Monday through Thursday and "would prefer to have the hearing scheduled for a Friday" (Customer's Complaint at ¶3).



On November 13, 2003, I issued a Prehearing Order which, along with a discussion of other matters, (1) stated that a telephonic hearing would be held on Customer's complaint at 10:00 a.m. on Friday, January 23, 2004; (2) explained how the parties could request a change of the scheduled hearing date; and (3) warned that a party who failed to take part in the hearing and present evidence could lose the case.  



By a letter sent on or about January 14, 2004, Utility provided Customer and me with copies of exhibits which it specified were for use "at the telephonic hearing scheduled for Friday, January 23, 2004 at 10:00 a.m."  The letter also provided a telephone number at which Utility's lawyer and witnesses should be contacted for the January 23 hearing.


Customer did not ask for a continuance of the January 23, 2004 hearing.  Customer did not request to be called for the hearing at a telephone number different from the home telephone number shown on his complaint, namely, (717) 545-4993.


At the scheduled hearing time of 10:00 a.m. on January 23, 2004, I dialed Customer's home telephone number (717) 545-4993 listed on Customer's complaint, and I reached an answering machine.
  I recorded a message which (1) asked Customer to immediately call me
 so that he could participate in the hearing on his complaint, (2) stated that I would call Customer again at 10:15 a.m., and (3) warned Customer that his failure to participate in the hearing would result in a dismissal of his complaint.


At 10:15 a.m. on January 23, 2004, I checked my telephone voicemail and the voicemail for the telephone number listed in the hearing notice.  Neither contained a message from Customer.



At or about 10:16 a.m. on January 23, 2004, I again dialed Customer's home telephone number and reached an answering machine.  I recorded a message which stated that we would proceed without Customer and his complaint would be dismissed.


At or about 10:20 a.m. on January 23, 2004, I began the hearing on the complaint at Docket No. F-01339570 in Customer's absence.  Utility was represented by legal counsel and had witnesses available to testify and sponsor exhibits.  Utility moved to have Customer's complaint dismissed for Customer's failure to prosecute the complaint by presenting evidence at the hearing.
DISCUSSION


As the complainant, Customer had the burden of proving his overbilling allegations by a preponderance of the evidence.  Burleson v. Pennsylvania Public Utility Commission, 501 Pa. 433, 461 A.2d 1234 (1983); Milkie v. Pennsylvania Public Utility Commission, 768 A.2d 1217, 1220 (Pa. Cmwlth. Ct. 2001); Waldron v. Philadelphia Electric Co., 54 Pa. PUC 98 (1980); 66 Pa. C.S. §332(a).  To establish a prima facie case of overbilling, Customer had to present evidence showing that (1) the number of household occupants did not increase during the questioned billing period, (2) the disputed bills were abnormally high when compared to other bills, and (3) the household's potential for utility usage did not increase during the questioned billing period.  Burleson; Milkie; Waldron.  In short, Customer had to produce credible and competent evidence to "support a finding that the metered usage exceeded the actual usage."  Milkie v. Pennsylvania Public Utility Commission, 768 A.2d 1217, 1220 (Pa. Cmwlth. Ct. 2001); accord Waldron.


If Customer had presented a prima facie case, the burden of going forward with the evidence would then have shifted to Utility, but the ultimate burden of persuasion would have remained with Customer.  Milkie, 768 A.2d at 1220; accord Burleson.  To rebut a customer's prima facie case of overbilling, a utility "'need not produce evidence which preponderates or outweighs or surpasses the evidence of [the complainant], but it is sufficient if such evidence is co‑equal, leaving the proof in equilibrium.'"  Waldron, 54 Pa. PUC at 99 (citation omitted); accord Milkie, 768 A.2d at 1220.



In this instance, Customer did not present any evidence of overbilling by Utility because Customer did not participate in the January 23, 2004 hearing scheduled on his complaint.  Pursuant to Jefferson v. UGI Utilities, Inc., Z-00269892 (order adopted October 26, 1995, entered December 26, 1995), Customer's unexcused nonparticipation in the January 23, 2004 hearing results in a waiver of Customer's right to a hearing and a dismissal of Customer's complaint with prejudice
 for Customer's failure to prosecute the complaint by presenting evidence to support the overbilling allegations.
  See also 66 Pa. C.S. §332(f).

CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and subject matter of this case.  66 Pa. C.S. §701.



2.
Customer had the burden of proof and did not carry it.  66 Pa. C.S. §332(a).



3.
Customer's failure to participate in the January 23, 2004 hearing was unexcused and results in a wavier of Customer's right to a complaint hearing.  66 Pa. C.S. §332(f).
ORDER


THEREFORE,


IT IS ORDERED:  That the formal complaint of Daniel T. Yastishock against PPL Electric Utilities Corporation at Docket No. F‑01339570 is hereby dismissed with prejudice.

Date:  January 23, 2004
















Debra Paist







Administrative Law Judge

�	The digital display on the telephone set I used for the January 23 hearing showed that I correctly dialed Customer's home telephone number.


�	I gave Customer my office telephone number which has voicemail.


�	The expression "with prejudice" means that Customer cannot file, with the Commission, any other complaint against Utility which concerns the same subject matter as his current complaint. 


�	Because Utility has not alleged any overdue payments, no payment plan is being set in this case.
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