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HISTORY OF THE PROCEEDINGS


This decision dismisses the complaint of a residential electric utility customer because the Complainant failed to appear for the hearing and, therefore, failed to carry the burden of proof necessary to sustain the complaint. The complaint seeks lower monthly payments for electric usage than the payments directed by the Commission’s Bureau of Consumer Services.


On April 28, 2003, Beverly A. Renshaw (Renshaw or Complainant) filed her complaint with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (PECO or Respondent). The complaint, an appeal from a decision on informal complaint by the Commission’s Bureau of Consumer Services (BCS), claims that Complainant cannot pay for electric, as directed by the BCS, until her financial circumstances improve. PECO filed a responsive answer and sought an interim payment order. 


Both the Interim Payment Order and Prehearing Order issued on August 21, 2003. Among other things, the Prehearing Order advised the parties to notify the presiding officer of any telephone numbers that might be necessary to contact a party or a witness for the scheduled hearing.


At the scheduled time for the telephone hearing on January 27, 2004, the presiding officer attempted to contact Renshaw by using the telephone number furnished by Renshaw in her complaint. The first call to Renshaw, at 10:00 a.m., activated an answering device. A message was given stating the purpose of the call and to return the call before 10:15 a.m. A person answered the second call made to Renshaw shortly after 10:00 a.m. The person was adamant that Renshaw no longer resided at 423 Littlecroft Road, Upper Darby, Pa., and that the telephone number used to contact Renshaw (610.259.1548) had been assigned to him. He asked me to take the number off the “computer,” since he was “tired” of receiving calls for Renshaw over the seven‑month period that he has lived at 423 Littlecroft Road. 


Priya Sankar, Esquire, appeared on behalf of PECO and offered the testimony of Anita Armstead, Regulatory Assessor. PECO indicated that it had no additional information for contacting Renshaw. According to PECO, Renshaw remains the ratepayer of record for both the electric and gas accounts at 423 Littlecroft Road.


The record of the proceeding includes the Prehearing Order, the Interim Payment Order, and the tape recording of the proceeding.
 The record closed January 27, 2004. Briefs were not filed.
FINDINGS OF FACT


1.
PECO, Respondent, furnishes residential electric and gas utility service to the residence at 423 Littlecroft Road, Upper Darby, Pa; Renshaw is the ratepayer of record for both the electric and gas accounts at 423 Littlecroft Road.


2.
Renshaw entered PECO’s (electric) customer assistance program (CAP Rate) on October 14, 1998.


3.
According to PECO’s records, Renshaw continues to participate in its CAP Rate program; the balance on Renshaw’s account is $1169.25; Renshaw’s present regular monthly budget amount is $126.00.



4.
On December 16, 2003, under the terms of the CAP RATE program, PECO “charged off” $520.80 from Renshaw’s arrearage.



5.
On March 25, 2003, the BCS issued its decision on Renshaw’s account, at BCS Case No. 1232832; the decision required Renshaw to pay, monthly, beginning in April 2003, the “CAP Rate,” which was the regular budget amount (then $115) plus $15 toward the balance due on the account (which was $1415.84 on October 14, 2002).


6.
At the time of the hearing, the monthly budget amount at 423 Littlecroft Road was $126.00.



7.
PECO’s witness testified that regular payments have been made on Renshaw’s account, and as a result, since the effective date of the BCS decision, there is only a difference of $34 between the amount required to be paid for the undisputed portion of Renshaw’s billings and the amount paid.


8.
Renshaw is in substantial compliance with the BCS decision.

DISCUSSION


Renshaw, the Complainant, did not appear for the scheduled hearing on her complaint: that is, she could not be contacted for the scheduled hearing using the telephone number she provided on the Formal Complaint Form. Both the Telephone Hearing Notice and the Prehearing Order, mailed to Renshaw at the address she furnished on the Formal Complaint Form, cautioned her that she might “lose the case” if she did not participate in the hearing and present evidence on the issues raised. Providing a complainant with notice of the date, time, and place or mode for a hearing and providing the complainant an opportunity to be heard on the matters put at issue by the pleadings provides the complainant with procedural due process, a requirement of the law.



The Commission satisfied the legal requirement of according Renshaw procedural due process by providing her with timely notice of the scheduled hearing and by providing her with an opportunity to be heard on her complaint. Both the Telephone Hearing Notice and the Prehearing Order showed the date, time, and mode for the scheduled hearing. Both were mailed to Renshaw, in the regular course of business, by First‑Class U.S. Mail. Neither item was returned to the sender as “undeliverable.” Thus, it is presumed that Renshaw received notice of the hearing.
 If a complainant fails to appear for a scheduled hearing after receiving legally adequate notice of the hearing and after having an opportunity to be heard on the complaint, the complaint may be denied and dismissed with prejudice.
 Prejudice here means only that the Complainant cannot again, by a formal complaint, raise the same issues against the same Respondent.



The complaint implicitly seeks relief from the payment arrangement prescribed by the BCS because of the Complainant’s claimed inability to pay electric utility bills as directed by the BCS. On March 25, 2003, the BCS issued its decision on Renshaw’s account, at BCS Case No. 1232832. The decision required Renshaw to pay, monthly, beginning in April 2003, the regular budget amount (then $115) plus $15 toward the balance due on the account (which on October 14, 2002, was $1415.84). As the party seeking affirmative relief from the Commission, the Complainant has the burden of producing persuasive evidence of those facts necessary to support granting the relief sought.

The Commission routinely entertains the type of complaint Renshaw filed. The Commission has said a payment arrangement prescribed by the BCS is a starting point for determining an appropriate payment arrangement on appeal.
 Further, if a complainant has not complied with the payment arrangement prescribed by a BCS decision and cannot satisfactorily explain the failure to make the prescribed payments, then it is appropriate to order a deficiency payment equal to the amount of missed payments for current usage and any directed lump‑sum under the BCS decision.
 Low income or insufficient income is not a good‑cause explanation.
 A substantial, good‑faith effort by a complainant to make the payments prescribed by a BCS decision will excuse the complainant from being ordered to make all or some part of a deficiency payment.
 To amount to a substantial and objective good‑faith effort—absent a good‑cause explanation—a complainant must have paid something more than about one‑half of the amount prescribed by the BCS decision.

To obtain the relief sought, Renshaw had the burden of producing evidence and persuading the Commission that mitigating or adverse circumstances had occurred or had arisen since the time the BCS investigated the informal complaint on which it based its prescribed payment arrangement.
 Because Renshaw failed to appear for the hearing, she failed to adduce any evidence to support changing the BCS‑prescribed payment arrangement. Hence, the complaint is denied and dismissed, and the payment terms of the BCS decision are confirmed and ordered.

When a complainant appeals a BCS-directed payment arrangement and the complaint is dismissed for failure to prosecute the complaint, the BCS-directed payment arrangement is confirmed by the Commission.
 PECO’s witness testified that regular payments have been made on Renshaw’s account, and as a result, since the effective date of the BCS decision there is only a difference of $34 between the amount required to be paid for the undisputed portion of Renshaw’s billings and the amount paid. The undisputed portion of Renshaw’s billings, during the time her complaint is pending before the Commission, is the amount billed for current usage and any directed lump‑sum under the BCS decision.
 The BCS did not direct Renshaw to pay a lump‑sum. Renshaw is in substantial compliance with the BCS decision. Therefore, Renshaw is not ordered to pay any deficiency or catch‑up amount.
To the extent that credits to Renshaw’s account, made between the effective date of the BCS decision and the date on which the order of the Commission is entered, do not equal or exceed the amount billed for current usage (or the monthly budget amount) during that period, PECO Energy Company is authorized to bill Renshaw, separately and in addition to the routine monthly bills, for any deficiency in the amount between that amount credited to the account and the amount due, under the BCS decision, for current usage, only.

The complaint is denied and dismissed with prejudice. The accompanying Order confirms the monthly terms of the BCS-directed payment arrangement for the Complainant.
CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the parties to and the subject matter of this proceeding.



2.
The Complainant, as the party seeking affirmative relief from the Commission, has the burden of producing persuasive evidence of those facts necessary to support granting the relief sought. See 66 Pa.C.S. §332(a).



3.
While a complaint by a residential customer is pending, whether an initial complaint or a complaint appealing a decision on informal complaint by the Bureau of Consumer Services, the customer has an enforceable duty to pay the undisputed portions of all utility bills for current usage or consumption. See 52 Pa. Code §56.174 and §56.181.


4.
Because the Complainant failed to appear for the hearing, the Complainant failed to show that she has a good payment history and that a definite and positive change in her financial circumstances will occur on a date certain or within a reasonable time—or failed to show other extenuating circumstances for the purpose of permitting the Complainant to pay less, monthly, on her electric utility account than the amount of the current charges or the current budget amount. See Nancy Evasovich v. Duquesne Light Company, 57 Pa. PUC 104, 106 (1983); see also Wm. B. Jackson v. Pa. P.U.C., 522 A.2d 1187 (Pa. Cmwlth. 1987).


5.
For the purpose of obtaining the relief sought by the subject complaint, the Complainant failed, because she failed to appear for the hearing, to satisfy her burden of proving that, financially, she was and is unable to make timely payments as prescribed by the Informal Complaint Decision of the Commission’s Bureau of Consumer Services, at BCS Case No. 1232832, issued March 25, 2003.


6.
The payment arrangement prescribed in the following Order, consistent with the decision on informal complaint by the Bureau of Consumer Services, requiring the Complainant to pay, monthly and in a timely manner, the monthly budget amount plus $15 conforms with applicable provisions of the Public Utility Code and the regulations and policy of the Commission.


7.
If a complainant receives proper notice of a hearing on a complaint and neither the complainant nor a qualified representative appears for the scheduled hearing and prosecutes the complaint, the formal complaint will be denied and dismissed with prejudice.


8.
There is no evidence to support a conclusion that PECO Energy Company violated a “statute which the Commission has jurisdiction to administer” or violated a “regulation or order of the Commission.” 52 Pa. Code §5.21(a) and 66 Pa.C.S. §701.

ORDER


THEREFORE,



IT IS ORDERED:

1.
That the complaint captioned Beverly A. Renshaw v .PECO Energy Company, at Docket No. Z‑01232832, is denied and dismissed, with prejudice, for failure to appear and prosecute the complaint and, hence, for failure to carry the burden of proof necessary to sustain the complaint.
2.
That beginning with the first billing period following the date on which the order of the Commission is entered, or otherwise becomes final, Beverly A. Renshaw must pay, monthly, to PECO Energy Company, the CAP Rate or regular budget amount (which is subject to routine continual review) plus $15 to amortize the arrearage.
3.
That PECO Energy Company must not assess any additional late charges or finance charges on the past‑due balance, as long as Beverly A. Renshaw complies with the terms of this Order.
4.
That if Beverly A. Renshaw adheres to the payment schedule prescribed by this Order, until any arrearage is amortized, PECO Energy Company must not terminate service except for reasons involving safety or an emergency.
5.
That PECO Energy Company is authorized to terminate service in compliance with Chapter 56 of Title 52 of the Pennsylvania Code, if Beverly A. Renshaw fails to adhere to the payment schedule prescribed by this Order.
6.
That the complaint proceeding captioned Beverly A. Renshaw v. PECO Energy Company, at Docket No. Z‑01232832, is terminated and the record marked “closed.”

Dated:  January 28, 2004

















James D. Porterfield







Administrative Law Judge
	� 	See 52 Pa. Code §56.174(4)(iii)—relating to tape recording certain hearings conducted by special agents, as this case was.





� 	See Schneider v. Pa. P.U.C., 479 A.2d 10 (Pa. Cmwlth. 1984).
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