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Z‑01117043
                 v.
PPL Electric Utilities Corporation
OPINION AND ORDER
BY THE COMMISSION:


Before the Commission for consideration are the Exceptions of PPL Electric Utilities Corporation (Respondent), filed December 1, 2003, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Louis G. Cocheres, issued in this proceeding on November 7, 2003.  Leigh Boehret Wisniewski (Complainant) did not file Reply Exceptions.  
History of the Proceeding


On September 11, 2002, the Complainant filed a Formal Complaint against the Respondent wherein she alleged a financial inability to pay her utility bills.  On October 2, 2002, the Respondent filed an Answer to the Instant Complaint, wherein it denied the material allegations of the Complaint.  


On February 6, 2003, a telephonic hearing was held before the ALJ.  The Complainant participated pro se at the hearing.  The Respondent was represented by counsel.  On November 7, 2003, the ALJ issued his Initial Decision which sustained the Complaint, and directed the Respondent to reinstate the Complainant in the OnTrack Program which required the Complainant to make monthly payments of $41.00 for electric service.  The ALJ noted that the instant Complaint does not involve an appeal of a Decision of the Commission’s Bureau of Consumer Services (BCS).  


Exceptions were filed by the Respondent as noted above.  

Discussion


The ALJ made twenty-nine Findings of Fact and reached seven Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless either expressly or by necessary implication, they are rejected or modified by this Opinion and Order.  


The ALJ found that the Complainant has regular net monthly income totaling $997.00 which consisted entirely of child support.  The Complainant lives with her three children.  (I.D. at 2).  According to the BCS income level guidelines, the Complainant is a Level 1 customer.  Level 1 is a gross monthly income between $0 and $1,687.00 for a household of four people.  The ALJ found that the Complainant had regular household expenses of $1,266.50.
  



At the outset, we note that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  University of Pa. v. Pa. P.U.C., 86 Pa. 410, 485 A.2d 1217, 1222 (1984).  Any Exception or argument which has not been specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.  


The Respondent argues that the administrators of the OnTrack program removed the Complainant from the program, not the Respondent.  In its Exceptions, the Respondent makes the following argument:  
In counties in PPL’s service area various agencies run what are known as “OnTrack” programs.  These programs have a number of requirements, including, but not limited to, income requirements.  The OnTrack programs are not run by PPL, they are run through an outside agency using money donated by members of the community.  PPL has no discretion over whether a customer is enrolled or removed from the OnTrac [sic] since OnTrack representatives make that decision using OnTrack’s own guidelines.  (Transcript cites omitted).
(Exceptions at 5).



The Respondent further argues that pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), the party requesting affirmative relief from the Commission, must bear the burden of proof in such proceedings.  In this case, the Respondent contends that the burden of proof is on the Complainant.  The Respondent contends that the Complainant failed to present any evidence concerning her dismissal from OnTrack.  The Respondent maintains that the $82.00 payment made by the Complainant in December 2002 was applied to the months of October and November 2002.  The Respondent concludes that the Complainant did not make any payments between the December 11, 2002 payment and the date of the hearing which meant that the Complainant missed three or more consecutive payments and was properly dismissed from the OnTrack program.  (Exceptions at 7).


The ALJ cited Claypool v. T. W. Phillips Gas & Oil Company, docketed at No. Z‑00248730, (Order entered December 22, 1995), (Claypool), for the proposition that a customer has a continuing obligation to make payments pursuant to the payment arrangement under appeal.  The ALJ also discussed our policy, which was articulated in Charles Stammel v. PG Energy, (Opinion and Order entered May 21, 2003), (Stammel), that any ordered catch-up payment should be based solely upon missed payments on the consumption portion, but not the arrearage portion, of bills issued since the BCS Decision.  We agree with the ALJ that the issue of a catch-up payment for payments missed during the pendency of a BCS appeal does not apply in the case before us.  Accordingly, a catch up payment pursuant to Claypool, as modified by Stammel, shall not be ordered.  


The resolution of the matter before us turns on a determination as to whether the ALJ erred in ordering the Respondent to reinstate the Complainant in the OnTrack program.  As noted above, the Respondent argues that the Complainant was removed from the OnTrack program by that program’s administrators.  Consistent with that argument, the Respondent avers that it, the Respondent, has little discretion over the Complainant’s removal from OnTrack.  


The Respondent’s OnTrack program was submitted to this Commission for approval as part of the Respondent’s over-all universal service plan pursuant to the requirements of the Code at 66 Pa. C.S. § 2802(10) and the Commission’s Regulations at 52 Pa. Code § 54.74(a)(1).  As is relevant to this proceeding, that universal service plan, including the Respondent’s OnTrack program proposal, was approved by this Commis​sion in PPL’s Request for Approval of Universal Service and Energy Conservation Plan, Docket No. M‑00001361 (Order entered June 9, 2000) (Universal Service Order).  Significant to the resolution of the Respondent’s argument here, the universal service plan as presented by the Respondent and approved in the Universal Service Order clearly contemplated that the Respondent would have an ongoing role in the supervision and administration of the OnTrack program.  


The following are examples of the Respondent’s ongoing participation in the OnTrack program, as that program was presented to the Commission and as approved in the Universal Service Order.  In matters of default, the plan provides:  “However, on a case-by-case basis PPL’s Customer Programs Director and the OnTrack administering agency may grant an exception if the following criteria exist:….”  (Universal Service and Energy Conservation Plan 2000-2002, “OnTrack” (April 2000), at 8).  “Corporate administration of PPL’s OnTrack Payment Program is the responsibility of the Business Management Support group of the Customer Support Department.  The Business Support staff provides program oversight and field personnel are responsible for the day-to-day administration of OnTrack.”  (Universal Service and Energy Conservation Plan 2000-2002, “OnTrack” (April 2000), at 14).  (Emphasis added).  In view of the foregoing, we reject the Respondent’s argument that it has no discretion regarding OnTrack program participation where the program guidelines have been met.  


Respondent’s second Exception claims error in the ALJ’s finding that the Complainant was improperly removed from the OnTrack program.  (Exceptions at 6-7).  However, the ALJ’s finding on this issue is supported by the Respondent’s testimony.   The Respondent’s witness testified that the OnTrack program guidelines provide that a customer would be removed from the program if three consecutive payments were missed.  (Tr. at 39).  (Emphasis added).  The record supports the ALJ’s finding that the Complainant missed only two consecutive payments.  The ALJ correctly found that as of the date of the hearing, the Complainant’s payment history did not show that she missed payment for three consecutive months.  The Complainant paid for October and November of 2002, in December of 2002.  As of the date of the hearing, the Complainant had not paid for December 2002, or January 2003.  However, the payment for February 2003, was not due until well after the evidentiary hearing.  Accordingly, the ALJ found that the Complainant had not missed the three consecutive months of payments required for dismissal as described by the Respondent.  (I.D. 7-8).  Based upon the Respondent’s testimony and Respondent’s Exhibit 1, we conclude that the Complainant was not properly removed from the OnTrack program.  


In view of the foregoing, we will deny the Respondent’s Exceptions.  We will direct the Respondent to contact the Complainant and determine whether the Complainant desires to be readmitted into the OnTrack program.  If so, then the Respondent is directed to readmit the Complainant into the OnTrack program.
  
Conclusion


Based upon the foregoing discussion, we shall deny the Exceptions of the Respondent, sustain the Complaint and adopt the ALJ’S Initial Decision to the extent that it is consistent with this Opinion and Order; THEREFORE,


IT IS ORDERED:


1.
That the Exceptions of PPL Electric Utilities Corporation at this docket are denied.  



2.
That the Initial Decision of Administrative Law Judge Louis G. Cocheres is adopted to the extent consistent with this Opinion and Order.  


3.
That the Complaint of Leigh Boehret Wisniewski against PPL Electric Utilities Corporation at this docket is sustained.  



4.
That within twenty (20) days of the date of entry of this Opinion and Order, PPL Electric Utilities Corporation shall contact Leigh Boehret Wisniewski and determine whether she desires to be reinstated in the OnTrack program and restored to her prior $41 per month payment schedule.  PPL Electric Utilities Corporation shall arrange for that restoration within ten (10) days of that contact if Leigh Boehret Wisniewski so desires.  


5.
That, as long as Leigh Bohret Wisniewski adheres to the payment schedule stated in this Opinion and Order, PPL Electric Utilities, Inc. is enjoined from suspending or terminating her electric service, except for valid safety or emergency reasons.  


6.
That if Leigh Bohret Wisniewski fails to keep the payment schedule stated in this Opinion and Order, PPL Electric Utilities Inc. is authorized to suspend or 
terminate service in accordance with Commission’s Regulations in Chapter 56 of Title 52 of the Pennsylvania Code.  







BY THE COMMISSION,







James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  April 15, 2004 
ORDER ENTERED:  April 16, 2004
	�	This total does not include $33.00 per month for a satellite television dish subscription.  See Finding of Fact No. 9.





	�	We generally do not “direct” the enrollment of complainants into customer assistance programs.  However, in this proceeding, we have found that the Complainant was improperly rejected from the program.  Accordingly, the proper remedy is to direct her readmission if she requests it.  





PAGE  
8
452405v1


